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No. 9434. 


L. B. WILSON, INC., Appellant , 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Appeal from a Decision and Orders of the Federal 
Communications Commission. 


BRIEF FOR APPELLANT. 

i 

l 
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JURISDICTIONAL STATEMENT. 

This is an appeal from a Decision and Orders of the | 
Federal Communications Commission granting without j 
hearing the application of Patrick Joseph Stanton for a | 
construction permit to erect a new standard broadcast 
station at Philadelphia, Pennsylvania, to operate on the 
frequency 1530 kilocycles, with 10 kilowatt power, daytime 
only (granted May 10, 1946) and denying the petitions of 
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appellant herein first for leave to intervene and secondly 
for reconsideration and rehearing. (Orders adopted May 
23 and November 14, 1946, respectively). (App. 21, 22, 25, 
41- 43). The appeal was filed on December 2, 1946 by ap¬ 
pellant as a person aggrieved and whose interests are ad¬ 
versely affected by the Decision and Orders of the Com¬ 
mission, pursuant to Section 402(b) (2) of the Commis¬ 
sion’s Act of 1934 as amended (See Annex 1) -which confers 
jurisdiction of such cases upon this court. 

STATEMENT OF CASE. 

Appellant is the licensee of standard radio broadcast 
Station WCKY, located at Cincinnati, Ohio, which operates 
on the frequency 1530 kc, with power of 50 kw, unlimited 
time (App. 12) and is designated as a Class 1-B Clear Chan¬ 
nel station (See Annex 2) and as such is afforded a substan¬ 
tial degree of protection from objectionable electrical inter¬ 
ference. (See Annex 2). 

Patrick Joseph Stanton is an applicant for a construction 
permit to establish a new standard broadcast station at 
Philadelphia, Pennsylvania, to operate on the frequency 
1530 kc, with 10 kw power, daytime only (App. 14), which is 
for a Class II Station. (See Annex 2). The application 
of Stanton was filed with the Commission on February 19, 
1946. 

The Commission on March 27, 1946, designated the Stan¬ 
ton application for hearing. The public notice of the issues 
therein, published in the Federal Register on May 1, 1946 
stated that such action was to determine, among other things, 
“whether the operation of the proposed station would 
involve objectionable interference with the service of any 
existing broadcasting stations, the nature and extent of 
any such interference, the areas and populations affected 
thereby and the availability of other broadcast service to 
such areas and populations.” (See Annex 5). 

Accordingly, after the publication of the hearing issues 
in the Federal Register with respect to the Stanton applica- 



tion, the appellant herein engaged the services of a con¬ 
sulting radio engineer to ascertain whether objectionable 
electrical interference would be caused to appellant’s Sta¬ 
tion WCKY at Cincinnati, from the operation of the station 
proposed to be constructed by Stanton at Philadelphia. In 
this connection, Section 1.385 (now Section 1.388) of the ! 
Commission’s Buies of Practice and Procedure provides 
that a petition to intervene in a hearing by any person who 
claims that a pending application would cause objectionable 
electrical interference to his station must be accompanied 
by an affidavit of a qualified radio engineer showing that 
such interference would be caused by the operation of the ! 
proposed station. (See Annex 2.) The same rule (Section 
1.385) also provides that such petition and affidavit must be 
submitted to the Commission not later than 15 days after 
the issues have first been published in the Federal Register. 
Under another rule (Section 1.9) it is provided that in com- j 
putation of time the first day will not be counted. (See 
Annex 2) Inasmuch as the issues first were published on 
May 1,1946 appellant herein had until May 16,1946 to peti¬ 
tion for intervention. 

During the period May 1, 1946, to and including May 10, 
1946 appellant’s consulting radio engineer w T as engaged in ; 
a study of various technical data to determine whether ob¬ 
jectionable electrical interference would be caused to Sta- i 
tion WCKY by the operation of the proposed Stanton sta¬ 
tion. Upon completion of such studies, the consulting radio 
engineer executed an affidavit on May 10,1946, setting forth 
the results of his analysis which showed, among other 
things, that the operation of the proposed Stanton station 
would cause objectionable interference to appellants’s Sta¬ 
tion WCKY at Cincinnati. (App. 23). 

On the same day, namely Friday, May 10,1946, the Com¬ 
mission withdrew the Stanton application from the hearing 
docket and granted same without hearing. (App, 21) This j 
action was taken 6 days before the expiration of the period | 
in which appellant was privileged to file a petition to inter- i 
vene in the hearing. 
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On Monday, May 13, 1946, appellant filed with the Com¬ 
mission a petition to intervene in the hearing upon the said 
application of Stanton alleging as a basis of such interven¬ 
tion that the proposed Stanton station would cause exten¬ 
sive and objectionable interference to Station WCKY, 
(App. 22). Attached to the petition was the affidavit by 
appellant’s consulting radio engineer executed on Friday, 
May 10, 1946. (App. 23). When the petition to intervene 
was filed on Monday, May 13, 1946, neither the appellant 
nor its attorneys were aware of the fact that the Stanton 
application had been granted on Friday, May 10,1946. The 
petition and affidavit were filed with the Commission 3 days 
before the expiration of the 15-day period provided in such 
cases . 

The above-described petition to intervene was dismissed 
by the Commission on May 23, 1946 as being moot and 
without regard to the fact that the petition had been filed 
within the time provided in the Commission’s Rules. 
(App. 25) 

Subsequent thereto appellant’s consulting radio engineer 
prepared a more detailed affidavit to which were attached 
other exhibits showing even more conclusively that objec¬ 
tionable electrical interference would be caused to an ex¬ 
tensive area and for substantial periods of time to the 
service area of Station WCKY by the proposed Stanton 
station. (App. 28) This affidavit and exhibits were made 
a part of a petition for reconsideration and rehearing which 
were filed by appellant with the Commission on May 29, 1 
1946. (App. 26) The Commission was prayed therein to 
reconsider or rehear and set aside its action in granting the j 
Stanton application without a hearing. I 

A public notice issued by the Commission on November 
15, 1946 showed, among other things, that the Commission 
on November 14, 1946, had adopted a Decision and Order 
denying appellant’s petition for reconsideration and rehear¬ 
ing and stating as grounds therefor that “the Commission 
is of the opinion that this grant does not result in inter- . 
ference to petitioner’s Station WCKY.” (App. 41). 
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The Commission based its “opinion” upon certain theo¬ 
retical standards which are not applicable to the interfer¬ 
ence problems involved in this proceeding. The Commis¬ 
sion ignored a considerable amount of technical data re¬ 
garding the propagation characteristics of appellant’s Sta¬ 
tion WCKY and of the frequency 1530 kc on which it oper¬ 
ated. These data consisted of field intensity measurements 
of the signal of appellant’s Station WCKY which had been 
taken over a period of several years by government engi¬ 
neers working under the supervision and direction of the 
Commission. These measurements made by the Commis¬ 
sion conclusively demonstrate that the proposed Stanton 
station operating upon the frequency involved herein would 
cause objectionable interference to appellant’s station. Ap¬ 
pellant’s consulting radio engineer studied these data in 
the public reference rooms of the Commission and prepared 
various reports and exhibits which showed in minute detail 
the extent and duration of the objectionable interference. 

However, the Commission arbitrarily and capriciously 
chose to ignore the official data in its own files which related 
to the interference problem. Instead, it elected to refer to 
and rely upon a graph which was prepared in the year 1935 
from data collected during the several years previous 
thereto. At the time the earlier measurements were taken, 
and in 1935 when the graph was prepared, the standard 
broadcast band did not go above 1500 kilocycles and there¬ 
fore did not include observations of any standard broadcast 
station operating on the frequency 1530 kilocycles . In fact, 
it was not until the year 1937 that the standard broadcast 
band was extended to include the f requency 1530 kilocycles . 
Therefore, it is obvious that the Commission was in error 
in limiting its study to an obsolete, theoretical standard and 
in ignoring other official data in its own possession which 
were called to its attention on behalf of the appellant herein. 

The arbitrary and capricious actions of the Commission 
constitute a modification of appellant’s license without af¬ 
fording it the hearing to which it is entitled. The objec¬ 
tionable interference to be received from the operation of 
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. the proposed Stanton Station would so materially reduce 
the service area and listening audience of appellant’s sta¬ 
tion during certain specified periods of the day that the 
effect thereof would modify appellant’s outstanding license 
for the operation of Station WCKY. 

The above-described modification of license, if permitted 
to stand, would constitute a denial without hearing of 
rights accorded to appellant under the Commission’s Act. 

The appellant filed with this Court its Notice of Appeal 
and Statement of Reasons Therefore on December 2, 1946. 
(App. 2) On December 3, 1946 appellant herein filed with 
the Federal Communications Commission a Petition For 
Interim Relief requesting that all actions upon the Stanton 
application be stayed and the status quo be preserved until 
this appeal is determined. (App. 44) 

STATUTE INVOLVED. 

The Statute involved in this appeal is the Commission’s 
Act of 1934, as amended. The pertinent provisions thereof 
are printed as an Annex hereto. (Annex 1). 

STATEMENT OF POINTS. 

1. The Commission was arbitrary and capricious in deny¬ 
ing appellant’s petition to intervene. 

2. The Commission’s orders granting the Stanton appli¬ 
cation are void because they were rendered without 
affording appellant opportunity to be heard as re¬ 
quired by the Communications’ Act and the Fifth 
Amendment to the Federal Constitution. 

(A) The orders appealed from are void inasmuch as 
they deny to appellant without hearing its right 
to protection from objectionable interference by 
virtue of the designation of appellant’s station as 
a Class I-B Clear Channel Station. 

(B) The orders appealed from are void because they 
deny to appellant an opportunity to be heard as 
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required by the Communications’ Act and the j 
Fifth Amendment to the Federal Constitution. 

3. The orders appealed from are void because they result 
in a substantial modification without hearing of the 
license held by appellant. 

4. The orders appealed from are in error inasmuch as | 
they are not supported by a required showing on behalf 
of Stanton that appellant’s station will not be subject 
to objectionable interference. 

I 

5. The Commission erred in concluding that no objection- j 
able interference would be caused to appellant’s 
station. 

(A) The Commission erred in limiting its review con- j 
cerning the interference problem involved herein 
to propagation curves contained in the Commis- | 
sion’s Standards of Good Engineering Practice. ! 

(B) The Commission was arbitrary and capricious in | 
ignoring technical data in its possession and data i 
submitted by appellant. 

(C) The orders appealed from are in error because j 
the propagation curves upon which they are based ! 
are incorrect. 

6. The orders appealed from deprives appellant without j 
hearing from continued access to a substantial portion 
of its listening audience. 

i 

7. The orders appealed from are contrary to law and the 
public interest in that they deprive the United States 
of rights which it heretofore has acquired with respect 
to the use of the frequency 1530 kilocycles for Class 
I-B Clear Channel Stations. 
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SUMMARY OF ARGUMENT. 

1 . 

The refusal of the Commission to permit appellant to 
intervene in the hearing upon the Stanton application or to 
permit appellant to be heard and present evidence with 
respect to the proposed Stanton station deprived it of sub¬ 
stantial legal rights as an existing licensee which are ac¬ 
corded to it under the Communications Act. The arbitrary 
and capricious actions of the Commission in denying appel¬ 
lant's petition to intervene in the Stanton hearing clearly 
were in violation of specific provisions of its own rules. 

2 . 

The Commission erred in authorizing the construction of 
a new station which would cause objectionable electrical 
interference to appellant’s existing station without afford¬ 
ing appellant an opportunity to be heard and to present 
evidence showing the extent of the electrical interference 
and the areas and populations affected thereby. The degree 
of protection afforded to a Class 1-B Clear Channel Station, 
as in this case, is clearly defined in the various rules, Stand¬ 
ards and treaties under which the Commission operates. 

3. 

The interference to which appellant’s station would be 
subjected by the operation of the proposed Stanton station 
would be so extensive that it would in effect result in a modi¬ 
fication of appellant’s license without previously offering it 
an opportunity to be heard. The reduction in service area 
also would result in a substantial loss of appellant’s present 
listening audience. 

4. 

The Commission arbitrarily and capriciously ignored 
technical data in its own files as well as engineering reports 
and exhibits submitted on behalf of appellant. The Com- 
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mission based its actions upon an “opinion” which it ha<jl 
formed after a cursory review of obsolete, theoretical standf 
ards which are not applicable to the particular frequency 
involved and in any event may be used only as a last desl 
perate measure when actual measurements are not availj 
able. 

5 . 

The Commission acted arbitrarily and capriciously anc| 
contrary to the public interest, convenience and necessity} 
by authorizing an operation which would permit a degrada-j 
tion of service on the frequency 1530 kilocycles which wilj 
be prejudicial to the rights of the United States. The Corn-! 
mission is now engaged in a hearing involving a determina¬ 
tion of allocation policy for clear channel broadcasting^ 
including the use of 1530 kilocycles, as a basis for recom-j 
mendations to be submitted to the Department of State ifl 
connection with formulation of a new treaty. The grant! 
of the Stanton application would so degrade the channel! 
1530 kilocycles that the negotiation of a treaty provision 
with respect thereto which would be beneficial to the United 
States would be hampered. 

. 

ARGUMENT. 

I. The Commission Was Arbitrary and Capricious in 
Denying Appellant’s Petition to Intervene. 

The Commission arbitrarily and capriciously denied ap-j 
pellant an opportunity to intervene in the hearing origi-j 
nally scheduled to be held upon the Stanton application. 

The Commission’s Rules (Section 1.385) regarding inter-! 
vention specifically provide that an existing licensee whoj 
has good reason to believe that a pending application will 
cause objectionable electrical interference to his stationj 
may petition for leave to intervene in the hearing thereon.! 
Such petition is required to be accompanied by an affidavit! 
of a qualified radio engineer showing that such interference! 
will be caused. The petition and affidavit must be filed notj 
later than 15 days after the issues in the hearing have first \ 


I 
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been published in the Federal Register (Section 1.385(d) 
(See Annex 2). Another rule (Section 1.9) provides that 
in the computation of time the first day will he excluded. 
(See Annex 2) Accordingly, under the Commission’s Rules 
appellant herein had a period of 15 days from date of pub¬ 
lication of issues in the Federal Register in which to file a 
petition for intervention. 

The Stanton application was designated for hearing on 
March 27,1946 and the issues in the hearing were first pub¬ 
lished in the Federal Register of May 1, 1946. (See An¬ 
nex 5). 

The issues in the hearing upon the Stanton application 
were to determine among other things: 

“. . . whether the operation of the proposed station 
would involve objectionable interference with the serv¬ 
ice of any existing broadcast station, the nature and 
extent of any such interference, the areas and popula¬ 
tions affected thereby, and the availability of other 
broadcast service to such areas and populations.” 
(See Annex 5) 

Therefore, under the rules of the Commission, appellant 
had a period of 15 days from May 2,1946 in which to obtain 
the necessary affidavit and file a petition to intervene. Ac¬ 
cordingly, appellant’s consulting radio engineer made an 
analysis of numerous measurements and other technical 
data to determine whether objectionable interference would 
in fact be caused to appellant’s Station WCKY at Cincin¬ 
nati by the operation of the proposed Stanton station upon 
which the hearing was to be held.. 

Upon the completion of such studies, appellant’s consult¬ 
ing radio engineer executed an affidavit on May 10, 1946 in 
which he enumerated his findings which conclusively dem¬ 
onstrated that the proposed Stanton station would subject 
appellant’s station to objectional interference. (App. 23) 

On the same day, namely Friday, May 10, 1946, the Com¬ 
mission withdrew the Stanton application from the hearing 
docket and granted same without hearing. (App. 21) This 


arbitrary action of the Commission was taken 6 days before 
the expiration of the period in which appellant was privi¬ 
leged to file a petition for leave to intervene. The ordejr 
with respect to such grant was released on May 21, 1946 
(App. 21). ! 

On Monday, May 13, 194b, a petition was filed with the 
Commission on behalf of the appellant herein in which leav£ 
was requested to intervene in the hearing on the Stantop 
application on the grounds that the proposed operation 
would cause objectionable electrical interference to appell 
lant’s station. (App. 22) At that time neither the appelj 
lant nor its attorneys were aware of the fact that the Stam 
ton application had been previously granted on Fridayj 
May 10, 1946. However, the petition and affidavit werq 
filed 3 days before May 16, 1946, the expiration date of thej 
period specified in the Commission’s Rules in which appel¬ 
lant was privileged to request leave to intervene. 

On May 23, 1946 the Commission arbitrarily and capri ! 
ciously dismissed appellant’s petition on the grounds that} 
it was moot as the application had been granted. (App. 25)! 

It is clear from the foregoing that the Commission acted j 
in an arbitrary and capricious manner and in violation of j 
the specific provisions of its own rules in granting the Stan- i 
ton application without hearing at the time that it did and in | 
lightly brushing aside appellant’s petition to intervene'on ! 
the grounds that it was moot. 
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2. The Commission’s Orders Granting the Stanton Applica¬ 
tion Are Void Because They Were Rendered Without 
Affording Appellant Opportunity to be Heard as Re¬ 
quired by the Communications Act and the Fifth 
Amendment to the Federal Constitution. 

(A) The orders appealed from are void inasmuch as they 
deny to appellant without hearing its right to protec¬ 
tion from objectionable interference by virtue of the 
designation of appellant’s station as a Class I-B Clear 
Channel Station. 

Appellant’s Station WCKY is classified as a Class 1-B 
Clear Channel Station in Section 3.25 (b) of the Commis¬ 
sion’s Rules (see Annex 2) and in the Commission’s Stand¬ 
ards of Good Engineering Practice (see Annex 3; p. 2). As 
such, appellant’s station is afforded a substantial degree 
of protection from objectionable interference to its primary 
service area at all times, which protection the Commission’s 
orders deny to appellant without hearing. 

The Commission’s Standards of Good Engineering Prac¬ 
tice provide that a Class I-B Clear Channel Station will be 
protected during the daytime to its 100 microvolt per meter 
(uv/m) contour from stations on the same channel. (See 
Annex 3; p. 2) 

Section 3.22(a) of the Commission’s Rules provides that 
“A Class 1 Station is a dominant station operating on a 
clear channel and designed to render primary and secondary 
service over an extended area and at relatively long dis¬ 
tances. Its 'primary service area is free from objectionable 
interference from other stations on the same and adjacent 
channels. ...” (See Annex 2.) (Italics supplied) 

Protection to a Clear Channel Station of the classification 
of appellant’s station is afforded in the Commission’s 
Standards of Good Engineering Practice, wherein it is 
provided that “Class I Stations operate with power of not 
less than 10 or more than 50 kw. These stations are de¬ 
signed to render primary and secondary service over an 
extended area and at relatively long distances; hence, have 
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their primary service areas free from objectionable inter¬ 
ference from other stations on the same and adjacent chan¬ 
nels. ..(See Annex 3.) (Italics supplied) 

The North American Regional Broadcasting Agreement j 
(55 stat. 1009) (sometimes hereinafter referred to as 
NARBA) defines a Class I-B Station as one which “oper- j 
ates with power of not less than 10 kw or more than 50 kw. 
and which has its primary service area free from objection¬ 
able interference from other stations on the same and ad¬ 
jacent channels (See Annex 4). (Italics supplied) 

In view of the numerous references heretofore made to 
primary service area, attention is invited to the provisions ! 
of Section 3.11(a) of the Commission's Rules, wherein it is 
stated that “the primary service area of a broadcast sta- j 
tion means the area in which the ground ivave is not sub- ! 
ject to objectionable interference or objectionable fading.” 

From the above and foregoing it is obvious that appellant j 
legally is afforded a substantial degree of protection in the j 
operation of its Class I-B Clear Channel Station WCKY at 
Cincinnati, Ohio. 

The Commission’s Orders are designed to authorize the ! 
construction and ultimate operation of a new standard 
broadcast station on the same channel as that occupied by 
appellant’s station and which will cause objectionable inter- i 
ference to appellant’s station in contravention of its estab-! 
lished rights and equities. 

(B) The orders appealed from are void because they deny 
to appellant an opportunity to be heard as required by | 
the Communications Act and the Fifth Amendment to 
the Federal Constitution. 

The right of an existing licensee to a hearing before be-J 
ing subjected to objectionable interference previously has! 
been upheld by the Supreme Court in Federal Communica-\ 
tions Commission v. National Broadcasting Company, Inc., 
(KOA), et ail., 319 U. S. 239. This case involved the grant 
of an application which would create interference on the 


| 

I 
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channel assigned to an existing station without making such 
existing station a party to the proceeding and afforded it 
an opportunity to be heard. It was held that such action 
was in fact and in substance a modification of the license 
of such station, and accordingly Section 312(b) of the Com¬ 
munications Act of 1934, as amended, required that the 
station so adversely affected be made a party to the pro¬ 
ceeding. (See Annex 3) In upholding the right of an 
existing licensee to be heard the Court said (pp. 245-246): 

“We can accord no other meaning to the language 
of the proviso which requires that the holder of the 
license which is to be modified must have notice in 
writing of the proposed action and the grounds there¬ 
for and must be given a reasonable opportunity to show 
cause why an order of modification should not issue. 
Certainly one who is to be notified of a hearing and to 
have the right to show cause is not to be considered a 
stranger to the proceeding but is, by the very pro¬ 
visions of the statute, to be made a party . A 

licensee cannot show cause unless it is afforded op¬ 
portunity to participate in the hearing, to offer evi¬ 
dence, and to exercise the other rights of a party.” 
(Italics supplied) 

The right of appellant to an opportunity to be heard also 
is supported by the decision in Ashbacker Radio Corpora¬ 
tion v. Federal Communications Commission, 90 L. Ed. 
Adv. Ops. pp. 119-126. The Court said: 

“The Commission for specific reasons . . . may also 
modify a station license ... But in all those instances, 
the licensee is given an opportunity to be heard before 
final action can be taken.” (Italics supplied) 

See also, Federal Radio Commission v. Nelson Brothers 
Bond and Mortgage Company, 289 U. S. 266, which involved 
a re-allocation of radio frequencies. The court held there¬ 
in that the “equities of existing stations undoubtedly de¬ 
mand consideration” (p. 285). 

A leading case concerning the equities of existing 
licensees is Yankee Network, Inc., v. Federal Communica- 
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tions Commission, 107 F. (2d) 212, 71 App. D. C. 11. In tljiat 
case the court said (p. 217): 

“A radio broadcast station is valueless without a 
license to operate it. It is equally apparent that the 
granting of a license by the Commission creates a highly 
valuable property right, which, while limited in char¬ 
acter, nevertheless provides the basis upon which laijge 
investments of capital are made and large commercial 
enterprises are conducted. As it is the purpose of tlhe 
Act to secure the use of the channels of radio com¬ 
munication by private licensees under a competitive 
system, those licensees must be protected in that u$e, 
not merely from unlicensed stations and unlicensed 
operators, but from improper activities of licensed 
stations and operators and from arbitrary action by 
the Commission, itself, in the exercise of its regulatory 
power” (Italics supplied) 

The court further stated in the Yankee Network ca^e 
(p. 219): ! 

“There would be no value in a right to use a desig¬ 
nated frequency or in equities relating thereto—whi^h 
would justify the great financial outlays involved in 
stations construction and operation—if the licensee 
were not protected from destructive competition” . J. 
“in relation to the total situation of which they are la 
part. The Commission has control of that situatiok, 
by virtue of its power to grant or deny licenses. Btlt 
the power is not absolute (Italics supplied) 

j 

In the Yankee Network case the court in discussing thje 
equities of existing stations said (p. 215): 

“Who could have been more in the contemplation of 
Congress as aggrieved persons than existing licensee^, 
whose very existence and possibility of success, dej- 
pend upon the wise exercise by the Commission of its 
discretionary powers. ’ ’ 

j 

With respect to the rights of existing licensees the court 
in the Yankee Network case stated “The Act does definitely 

I 
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recognize the rights of license holders in express terms no 
less than seven times”, as shown below: 

“Sec. 301 ... no such license shall be construed to 
create any right beyond the terms, conditions, and 
periods of the license. ’ ’ 

“Sec. 309(b)(1). The station license shall not vest 
in the licensee any right to operate the station nor any 
right in the use of the frequencies designated in the 
license beyond the term thereof nor in any other man¬ 
ner than authorized therein.” 

“ (2) Neither the license nor the right granted there¬ 
under shall be assigned or otherwise transferred in 
violation of the Act.” 

“Sec. 310(b). The station license required hereby, 
the frequencies authorized to be used by the licensee, 
and the rights therein granted shall not be transferred, 
assigned, or .. . disposed of .. . unless the Commission 
shall... decide that said transfer is in the public inter¬ 
est, and shall give its consent in writing. ’ ’ 

“Sec. 313. . . . Whenever in any suit, action, or pro¬ 
ceeding . . . any licensee shall be found guilty of the 
violation of the provisions of such laws or any of them, 
the court. . . may adjudge . . . that the license of such 
licensee shall ... be revoked and that all rights under 
such license shall thereupon cease ...” 

“Sec. 319(b) . . . The rights under any such permit 
shall not be assigned or otherwise transferred to any 
person without the approval of the Commission . . .” 

In J. T. Ward v. Federal Communications Commission, 
108 F. (2d) 486, 71 App. D. C. 166, the appellant 
contested the assignment of another station upon its 
frequency which allegedly would cause objectionable in¬ 
terference. The court stated “the considerations upon 
which we held in the Yankee Network case, that 
injury to economic interests may be sufficient to 
bring a station license holder within the terms of Section 
402(b) (2) as an aggrieved person, are equally applicable in 
the case of objectionable electrical interference. The ques¬ 
tion then arises whether the Commission’s findings and 
determination concerning the question of electrical inter¬ 
ference find substantial evidential support in the record.” 
(Italics supplied) 


The rights and equities of existing licensees also werje 
reviewed in the case of Chicago Federation of Labor y. 
Federal Radio Commission, 41 F. (2nd) 422, 59 App. D. C. 
333. The court said therein (p. 42): 

i 

“It is not consistent with true public convenience, 
interest, or necessity, that meritorious stations should 
be deprived of broadcasting privileges when onc\e 
granted to them, which they have at great cost pre¬ 
pared themselves to exercise, unless clear and sound 
reasons of public policy demand such action. Thp 
cause of independent broadcasting in general would 
be seriously endangered and public interests corre¬ 
spondingly prejudiced, if the licenses of establishejl 
stations should arbitrarily be withdrawn from them, 
and appropriated to the use of other stations.” 

| 

In Eugene 0. Sykes, et al. v. Jenny Wren Company, 78 If. 
(2nd) 729, 64 App. D. C. 379, Justice Groner dissenting 
from the majority opinion, and concurred in by Judge Hitz, 
stated (p. 734): 


“The equities of which the (Supreme) Court speakb 
are in the nature of proposed rights which, at the least, 
may not be taken away without notice and hearing. If 
it were otherwise, the millions of dollars invested i^i 
radio broadcast stations would be wholly subject to the 
caprice or favor of the regulatory body. Such a graijt 
of power would be so clearly unreasonable, so oppres¬ 
sive, and so partial as to make it unthinkable, without 
more, that the Congress ever intended to grant it. f’ 
(Italics supplied) 


In Journal Company v. Federal Radio Commission, 48 F. 
(2nd) 461, 60 App. D. C. 92, the court held that the Com¬ 
mission erred in increasng the power of another station and 
shifting other stations without giving an opportunity to be 
heard to the owner of an existing station on the same fre¬ 
quency. In its discussion of the case, the court stated (pf. 
463):* 

“The installation and maintenance of broadcast sta|- 
tions involve a very considerable expense. Where g 
broadcast station has been constructed and maintained 
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in good faith, it is in the interests of the public and 
common justice to the owner of the station that its 
status should not be injuriously affected except for 
compelling reasons . . . unless such a policy is main¬ 
tained, the public will not receive the character of 
service which we are convinced the Radio Act was 
intended to insure. No station that has been operated 
in good faith should be subjected to a change of fre¬ 
quency or power or in reduction of its normal and 
established service area, except for compelling 
reasons/ ’ 

3. The Orders Appealed From Are Void Because They Re¬ 
sult in a Substantial Modification Without Hearing of 
the License Held by Appellant. 

Appellant herein informed the Commission in its initial 
petition for intervention and in its subsequent petition for 
reconsideration and rehearing, each of which was arbi¬ 
trarily and capriciously dismissed or denied, that inter¬ 
ference would be caused to the primary service area of ap¬ 
pellant’s Station WCKY by the proposed Stanton station 
at Philadelphia, due to sky-wave interference for approxi¬ 
mately 2 hours after sunrise and approximately 1 hour be¬ 
fore sunset at Philadelphia. (App. 24, 27, 29, 31, 33) The 
data submitted to the Commission in connection with these 
petitions conclusively demonstrate that the protected 
ground service area of appellant’s Station WCKY would 
receive substantial limitations from the proposed Stanton 
station, ranging from approximately 0.7 mv/m to 5 mv/m at 
the time of sunset in Philadelphia. (App. 24-25, 27, 30, 34) 
In addition, appellant advised the Commission in such peti¬ 
tions that interference also would be caused to any sky- 
wave coverage produced by Station WCKY prior to sunset 
in Philadelphia. (App. 24, 27). 

Section 312(b) of the Communications Act provides: 

“any station license hereafter granted . . . may be 
modified by the Commission ... if in the judgment of 
the Commission such action will promote the public 
interest, convenience and necessity . . . Provided, how¬ 
ever, That no such order of modification shall become 
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final until the holder of such outstanding licenses . j. . 
shall be notified in writing of the proposed action afid 
the grounds or reasons therefore and shall have been 
given reasonable opportunity to show cause why subh 
an order of modification should not issue.” (See An¬ 
nex 1) 

In a case somewhat similar to that involved herein, con- 
cerning the application of Station AVHDH of Boston, 
Massachusetts, to increase its time of operation on the same 
frequency occupied by Station KOA, a Clear Channel Sta¬ 
tion, the Supreme Court stated that: 

“The grant of WHDII’s application, in the circum¬ 
stances, necessarily involved the modification of KOA’s 
outstanding license . ...” 

‘‘To alter the rules so as to deprive KOA of what had 
been assigned to it, and to grant the application whibh 
would create interference on the channel given it, was In 
fact and in substance to modify KOA’s license. This 
being so, Section 312( b) requires that it be made \ a 
party to the proceeding. The act itself provided thdt, 
in an instance as the present, KOA was entitled to lj)e 
brought in as a party. The licensee cannot show causpe 
unless it is afforded opportunity to participate in the 
hearing, to offer the evidence, and to exercise the rights 
of a party. . . . Here KOA does allege that its licence 
ought not to be modified because such action would 
cause electrical interference which would be detrimen¬ 
tal to the public interest. In view of the fact that Sec¬ 
tion 312(b) grants KOA the right to become a party 
to the proceedings we think it plain that it is a party 
aggrieved or a party whose interests will be adversely 
affected by the grant of WHDH’s application. . . .!” 
{Federal Communications Commission v. National 
Broadcasting Company, Inc. {KOA), et a.l., 319 U. $. 
239). (Italics supplied) ■ 

The question as to what constitutes a modification <ff 
station license also was presented in Federal Communi¬ 
cations Commission v. National Broadcasting Company, 
supra. The court in that case reached the conclusion that 
where an application had been granted which would create 
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interference on the channel given an existing license, it 
would, in effect, modify the earlier license. 

In General Electric Company v. Federal Radio Commis¬ 
sion, 31 F. (2nd) 630, 58 App. D. C. 386, the court held that 
the refusal of the Federal Radio Commission to renew the 
license of a radio broadcast station, except as modified 
with respect to time of operation, amounted to a refusal of 
a renewal of its license. It follows, therefore, that a re¬ 
duction in the service area of an existing station constitutes 
a modification of its license. 

The question of electrical interference to an existing 
licensee also was mentioned in Federal Communications 
Commission v. Sanders Brothers Radio Station , 309 U. S. 
470. In that case the court said (p. 475): 

“Congress intended to . . . permit a licensee who was 
not interfered electrically with other broadcasters to 
survive or succumb according to his ability...” (Italics 
supplied) 


4. The Orders Appealed From Are in Error Inasmuch as 
They Are Not Supported by a Required Showing on 
Behalf of Station That Appellant’s Station Will Not 
be Subject to Objectionable Interference. 


The Commission’s Standards of Good Engineering Prac¬ 
tice require that: “An application for a new standard 
broadcast station or increase in facilities of an existing 
station (will) make a satisfactory showing that objection¬ 
able interference will not be caused to an existing station, 
or stations. In the determination of such interference . . . 
actual measurements will take precedence over theoretical 
values provided such measurements are properly taken and 
presented.” (See Annex 3, p. 26.) 

Section 3.24(b) of the Commission’s Rules is as follows: 


“An authorization for a new standard broadcast sta¬ 
tion _will be issued only after a satisfactory showing 

has been made in regard to the following, among others: 
. . . (b) That objectionable interference wiU not be 



caused to existing stations ...” (See Annex 2.) (Italics 
supplied) 

i 

The Commission’s Standards further provide: 


“A Class II . . . station may be assigned to a channel 
available for such class, when a need therefor is 
shown, . . . provided that no objectionable interference 
will be caused by it to existing stations, ...” (S^e 
Annex 3, p. 4.) (Italics supplied) 

In addition to the above, the North American Regional 
Broadcasting Agreement (55 stat. 1010), specifies: 


“Class II stations may be assigned to clear channels 
only on condition that objectionable interference wul 


not be caused to any Class I stations .” (See Annex 4. 
(Italics supplied) 


) 


The application form submitted to the Commission by 
Stanton contains the following question: 


“28(d) State areas and numbers of persons residing 
within the present normally protected or interference- 
free contours of other stations to which objectionably 
interference may be caused by operation of the statiofi 
as proposed by your application. ” (Tr. 15) 

In response to the above question Stanton submitted th^ 
following answer: 

“Objectionable interference will not be caused to any 
existing station.” (App. 15) 


The response is based upon an engineering report which is 
not supported by actual measurements (Tr. 16). 
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5. The Commission Erred in Concluding That No Objection¬ 
able Interference Would be Caused to Appellant’s 
Station. 

(A) The Co mmi ssion erred in limiting its review concern¬ 
ing the interference problem involved herein to propa¬ 
gation curves contained in the Commission’s Standards 
of Good Engineering Practice. 

The Commission’s Standards of Good Engineering Prac¬ 
tice (p. 8) prescribe that the existence or absence of objec¬ 
tionable interference shall be determined by one of the fol¬ 
lowing methods: (a) By actual measurements made accord¬ 
ing to a prescribed method; or, in the absence of such mea¬ 
surements; (b) by referring to propagation curves which 
set forth theoretical standards in graph form. (See Annex 
3) The Commission, in support of its opinion that no objec¬ 
tionable interference would be caused by the proposed Stan¬ 
ton station, chose to ignore actual measurements in its 
possession ivliich conclusively show that the proposed Stan¬ 
ton station would cause objectionable interference to Sta¬ 
tion WCKY and in defiance of its own Standards elected to 
apply theoretical standards the use of which are permitted 
only as a last resort and as a final desperate measure in the 
event that actual measurements are unavailable. 

A similar provision with respect to the determination of 
interference is set forth in NARBA (35 stat. 1005, 1013), 
wherein it is provided that “the existence or absence of ob¬ 
jectionable interference on the same or adjacent channels 
shall be determined by one of the following methods: (a) 
by actual measurements obtained in the manner hereinafter 
described; or (b) with the mutual consent of the countries 
concerned; by reference to the propagation curves . . 
(See Annex 4.) (Italics supplied) 

NARBA (55 stat. 1005, 1014) further provides that the 
“existence or absence of objectionable interference may be 
proved by field intensity measurements or recordings made 
with suitable apparatus duly calibrated, by government 
engineers or other engineers ...” (See Annex 4) 
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The propagation curves described in the Standards are 
designated to be used only as a theoretical standard for tbe 
measurement of average sky-wave field intensity. Ais 
shown above, the use of this theoretical method is permitted 
only in the absence of actual measurements. In this con¬ 
nection, attention is invited to the introduction of the Com¬ 
mission’s Standards of Good Engineering Practice wherein 
it is stated that “these Standards are based on the best 
engineering data available from evidence supplied in for¬ 
mal and informal hearings and extensive service conducted 
in the field by the Commission’s personnel ...” These 
Standards of Good Engineering Practice will necessarily 
change as progress is made in the art and accordingly ijt 
will be necessary to make revisions from time to time. The 
Commission will accumulate and analyze engineering data 
available as to the progress of the art, so that its Standard^ 
mav be kept current with the developments.” (See Anne^ 

3 -)’ ! 

I 

(B) The Commission was arbitrary and capricious in ignore 
ing technical data in its possession and data submitted 
by appellant. 

The Commission has in its possession field intensity 
measurements made under its supervision and direction^ 
consisting of records of the sky-wave signal of Station 
WCKY which have been observed over a period of several! 
years. The records for the year 1944 are the latest which! 
have been analyzed by the Commission. 

The data contained in the affidavits and exhibits prepared 
by appellant’s consulting radio engineer were obtained fromj 
the above-described measurements of Station WCIvY whichj 
had been collected for many years under the supervision of! 
the Commission to ascertain the propagative characteristics! 
of the frequency 1530 kc. In fact, the analyses of such data! 
were made in the Commission’s Public Reference Room. 

The Commission in reaching its opinion that the proposed! 
Stanton operation would not cause objectionable inter¬ 
ference to appellant’s Station WCKY arbitrarily and capri-j 
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ciously has chosen to ignore the measurements which have 
been in its possession for several years and w’hich show 
conclusively that such objectionable interference would 
exist. It has attempted to support its opinion with respect 
to the question of interference by the application of certain 
theoretical standards in graph form. The use of such 
theoretical standards are permitted as a last resort only 
in cases where field intensity measurements are not avail- 
able. 

(C) The orders appealed from are in error because the 
propagation curves upon which they are based are 
incorrect. 

The measurements which were used as the basis for the 
preparation of the theoretical propagation curves which 
are set forth in the Commission’s Standards of Good Engi¬ 
neering Practice were made in the year 1935 and prior 
thereto (Tr. 43). At that time the standard broadcast band 
did not include any frequency higher than 1500 kc. Subse¬ 
quent thereto, in 1937 the Commission did extend the stand¬ 
ard broadcast band to include the frequency 1530 kc, 
which is the frequency involved in this proceeding. How¬ 
ever, at no time subsequent to 1935 has there been any modi¬ 
fication of the propagation curves which are set forth in 
the Commission’s Standards. 

In the introduction to the Commission’s Standards of 
Good Engineering Practice it is stated that they “will 
necessarily change as progress is made in the art, and ac¬ 
cordingly it will be necessary to make revisions from time to 
time. The Commission will accumulate and analyze engi¬ 
neering data available as to the progress of the art so that 
its standards may be kept current with the developments.” 

In accordance with its intention as announced in the intro¬ 
duction to the Standards the Commission since 1937 has ac¬ 
cumulated and analyzed a substantial amount of engineer¬ 
ing data with respect to sky wave propagation character¬ 
istics in the standard broadcast band, including the fre- 
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quency 1530 kilocycles, and specifically with respect to the 
propagation characteristics of appellant’s Station WCKY 
at Cincinnati. 

In spite of the considerable quantity of information at 
the disposal of the Commission with respect to propagation 
characteristics of sky wave signals on the frequency 1530 
kilocycles the Commission has relied upon the theoretical 
standards which were not designed to apply to the frequency 
1530 kilocycles, and are not based upon propagation char¬ 
acteristics of the frequency 1530 kilocycles. In support! of 
its opinion to the effect that no objectionable interference 
would be caused by the proposed Stanton station to Ap¬ 
pellant’s Station WCKY, the Commission in this instance 
has ignored the wealth of information which it has analyzed 
for other purposes which clearly and unequivocally estab¬ 
lish the fact that the operation of the proposed Stanton 
station would cause objectionable interference to Station 
WCKY. 

No engineer, even though he be a novice, would claimjor 
contend that the theoretical standards promulgated in 1^35 
for average propagation between 550 kilocycles and 1;100 
kilocycles—the limits of the standard broadcast band at that 
time—can be relied upon so far as propagation and inter¬ 
ference conditions on 1530 kilocycles are concerned. Evjen 
the neophite in radio knows there is a very substantial dif¬ 
ference. Yet the Commission did rely upon these obsolete 
and inapplicable theoretical standards to the complete Ax- 
elusion of measurements in its own possession. 

6. The Orders Appealed From Deprive Appellant Without 
Hearing From Continued Access to a Substantial Por¬ 
tion of Its Listening Audience. 

i 

The record clearly shows that the Commission’s orders 
deprive appellant of freedom from interference to jts 
present service over large areas, and thus deprive it of jts 
right to continue to serve its present listening audience!in 
those areas. 

i 

I 
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The service of an existing broadcast station and the in¬ 
vestment therein may not be impaired or destroyed through 
the grant, extension or modification of the facilities of other 
applicants or licensees without a hearing before the Com¬ 
mission on the question whether the public interest, con¬ 
venience and necessity will be served by such injury or de¬ 
struction. Cf. the Concurring Opinion of Associate Justice 
Stephens in National Broadcasting Company, Inc., v. Fed¬ 
eral Communications Commission , 132 F. (2nd) 545, 563- 
565, 76 App. D. C. 238 (Aff. 319 U. S. 239), wherein the fol¬ 
lowing controlling principles were stated: 

“Even if the Communications Act were doubtful in 
its recognition of the existence of rights in licensees 
and in its provision for hearings upon the question 
whether the public interest requires the reduction or 
destruction of such rights, 1 think it would be the duty 
of the courts to construe the Act as recognizing such 
rights and providing for such hearings —and this for 
two reasons. First, in the absence of indubitably clear 
language requiring such a conclusion, it would be un¬ 
thinkable to conclude that the Congress would provide 
for the granting of station licenses for radio broad¬ 
casting contemplating, in connection with operating a 
station, investment in building space and equipment, 
the hiring of talent, the contracting for advertising, 
and the employment of labor, but at the same time fail 
to recognize that by whatever technical name they 
might be called, whether property rights or license 
rights, interests would arise, in the persons to whom 
licenses were granted, which should as a matter of fair 
play not hr impaired or destroyed by the Communica¬ 
tions Commission without a hearing upon the question 
whether the public interest would be served by their 
impairment or destruction. Right to a hearing before 
injury by the government in the public interest is one 
of the fundamental decencies guaranteed by democratic 
institutions. It is the safeguard of the Anglo-American 
legal system against arbitrary or capricious action by 
public authorities. No purpose should be attributed to 
Congress to deny such a right. Second, to construe 
doubtful language of Congress as permitting the im¬ 
pairment or destruction of a licensee's interests with- 
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out a hearing would be to invalidate, under the due 
process clause of the Fifth Amendment, the action of 
Congress . That that clause protects against the arbi¬ 
trary impairment or destruction of substantial rights 
even though they are limited by the public interest, *s 
not open to doubt.” (Italics supplied) 

7. The Orders Appealed From Are Contrary to Law and 
the Public Interest In That They Deprive the United 
States of Eights Which It Heretofore Has Acquired 
With Respect to the Use of the Frequency 1530 Kilo¬ 
cycles for Class I-B Clear Channel Stations. 

Under the Communications Act the Commission has be^n 
charged by Congress with the duty of protecting the public 
interest. “The avowed aim for the Communications Act <J>f 
1934 was to secure the maximum benefits of radio to all the 
people of the United States.” National Broadcasting Com¬ 
pany v. United States, 319 U. S. 190, 217. 

The Commission is now engaged in a hearing 
Docket No. 6741), for the purpose of determining an 
tion policy for clear channel broadcasting, including the 
use of the channel 1530 kilocycles, as a basis for recom¬ 
mendation to the Department of State in connection witjh 
the formulation of new treaty provisions. Among the issues 
to be determined as a result of this hearing, as set forth iin 
the Commission’s notice, are: 

“1. What recommendation concerning the matterts 
covered by this order the Commission should make to 
the Department of State for changes in provisions of 
the North American Regional Broadcasting Agree¬ 
ment. (App. 10) 

“2. Whether the number of clear channels should be 
increased or decreased and what frequencies in thle 
standard broadcast band shall be designated as I-A 
channels and as I-B channels.” (App. 11) 

The construction and operation of the proposed Stanton 
station would cause appellant’s Class I-B Clear Channel 
Station to be subjected to objectionable interference within 
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its primary service area for substantial periods of the day. 
In such event, any country signatory to the North American 
Broadcasting Agreement would be privileged to ignore the 
protection afforded under such treaty to appellant’s Sta¬ 
tion WCKY. 

The pertinent provisions of NARBA in this regard are: 

“If within the period of this Agreement the country 
to which a clear channel has been assigned shall have 
made use of the channel but not in the manner above 
prescribed or not to the extent required by the pro¬ 
visions of this Agreement, such country shall be con¬ 
sidered as having relinquished that portion of the 
rights which it has not used and at the expiration of 
this xYgreement the other countries party thereto shall 
have the right, if they see fit, to withdraw the unused 
privileges from such country and to reassign them to 
any or all of the other interested countries.” (NARBA 
55 stat. 1005,1008-9) (See Annex 4). (Italics supplied) 

CONCLUSION. 

For the foregoing reasons, appellant respectfully prays 
this Court to reverse the Commission’s Decision and Orders 
and to remand the case to the Commission with instructions 
to grant appellant relief of the nature requested in its 
petition for reconsideration and rehearing. 

Respectfully submitted, 

Paul D. P. Spearman, 

Frank Roberson, 

Russell Rowell, 

Attorneys for Appellant. 

February 4, 1947. 
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edged this-day of February, 1947. 

Federal Communications Commission. 
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ANNEX I. 

Statute Involved. 

The sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

Sec. 303(f) Make such regulations not inconsistent 
with law as it may deem necessary to prevent inter¬ 
ference between stations and to carry out the pro¬ 
visions of this Act: “Provided, however,” That 
changes in the frequencies, authorized power, or in the 
times of operation of any station, shall not be made 
without the consent of the station licensee unless, aftejr 
a public hearing, the Commission shall determine tlipt 
such changes will promote public convenience olr 
interest or will serve public necessity, or the provisions 
of this Act will be more fully complied with. 

Sec. 309(a) If upon examination of any application 
for a station license or for the renewal or modification 
of a station license the Commission shall determine thait 
public interest, convenience, or necessity would be 
served by the granting thereof, it shall authorize thje 
issuance, renewal, or modification thereof in accordance 
with said finding. In the event the Commission upoh 
examination of any such application does not reach 
such decision with respect thereto, it shall notify the 
applicant thereof, shall fix and give notice of a time anjl 
place for hearing thereon, and shall afford such ap¬ 
plicant an opportunity to be heard under such rules 
and regulations as it may prescribe. 

Sec. 312(b) Any station license hereafter granted 
under the provisions of this Act or the construction 
permit required hereby and hereafter issued, may bfe 
modified by the Commission either for a limited timp 
or for the duration of the term thereof, if in the judgj- 
ment of the Commission such action will promote thj? 
public interest, convenience, and necessity, or the pro|- 
visions of this Act or of any treaty ratified by th^ 
United States will be more fully complied with: “ProL 
vided, however,” That no such order of modification 
shall become final until the holder of such outstanding 
license or permit shall have been notified in writing 
of the proposed action and the grounds or reason^ 
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therefor and shall have been given reasonable op¬ 
portunity to show cause why such an order of modifica¬ 
tion should not issue. 

Sec. 402(b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commis¬ 
sion to the Court of Appeals of the District of Co¬ 
lumbia in any of the following cases: 
#**##*** 

(2) By any other person aggrieved or whose inter¬ 
ests are adversely affected by any decision of the Com¬ 
mission granting or refusing any such application. 

ANNEX 2. 

Rules and Regulations Involved. 

The sections of the Rules and Regulations of the Fed¬ 
eral Communications Commission which are pertinent to 
this appeal are: 

Sec. 1.9 Computation of Time. In computing any 
period of time prescribed or allowed by these rules, by 
order of the Commission, or by any applicable statute, 
the day of the act, event, or default, after which the 
designated period of time begins to run is not to be 
included ...’ ’ 

Sec. 1.384 Procedure when case is designated for 
hearing. 

(b) The Commission will on its own motion name as 
parties to the hearing: 

(i) Any existing licensee or holder of an outstand¬ 
ing construction permit who, if the application were 
granted, would suffer electrical interference within his 
normally protected contour as prescribed by the Com¬ 
mission’s Rules and Regulations. 

(ii) Any existing licensee or holder of an outstanding 
construction permit whose license or construction per¬ 
mit would have to be modified or revoked, or whose 
application for renewal of license would have to be 
denied, if the application in question were granted. 

Sec. 1.385 Petitions to Intervene, (a) “Where the 
Commission has failed on its own motion to name as 
parties to a hearing any person specified in Section 
1.384(b), such person will be permitted to participate 
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in the proceeding by filing a petition to intervene shoe¬ 
ing that he comes within the provisions of Sectidn 
1.384 (b). Where the petition to intervene is bas^d 
upon a claim that a grant of the application would 
cause electrical interference to an existing station or a 
station for which a construction permit is outstandinjg 
within its normally protected contour as prescribed by 
the applicable Rules and Regulations, the petition must 
be accompanied by an affidavit of a qualified radio 
engineer which shall show either by reference to the 
Commission’s Standards of Good Engineering Practice 
or to actual measurements made in accordance with th£ 
methods prescribed by the Commission’s Standards ojf 
Good Engineering Practice or to actual measurements 
made in accordance with the methods prescribed by thk 
Commission’s Standards of Good Engineering Prac¬ 
tice that electrical interference will be caused to the 
existing station or station for which a constructioh 
permit is outstanding within the normally protected 
contour of the station.” 

(d) “Petitions to intervene under this section musf 
be filed with the Commission not later than 15 days 
after the issues in the hearing have first been publisher 
in the Federal Register. Any person desiring to filC 
a petition to intervene after the expiration of such lo 
days must set forth the reason why it was not possible 
to file the petition within the prescribed 15 days. Um 
less good cause is shown for delay in filing, the petitiori 
will not be granted. ’ ’ ! 

*Sec. 1.387 Petitions for reconsideration or for re¬ 
hearing. (a) “Where an application has been granted; 
without a hearing, any person aggrieved or whose inter-; 
ests would be adversely affected thereby may file aj 
petition for reconsideration of such action. Such peti-i 
tion must be filed with the Commission within 20 days! 
after public notice is given of the Commission’s action 
in granting the application. Such petition will be 
granted if the petitioner shows that: _ ' 

(i) Petitioner is an existing licensee or permittee! 
and a grant of the application would require the 
modification, revocation, or non-renewal of his license; 
or construction permit; or 

" 

* Now Sec. 1.390(a) of the Commission’s Rules and Regulations. 

I 

I 

I 


I 



(ii) That petitioner is an existing licensee or per¬ 
mittee and a grant of the application would cause 
interference to his station within the normally pro¬ 
tected contour as prescribed by applicable Rules and 
Regulations; or 

(iv) A grant of the application is not in the public 
interest. 

Sec. 3.22 Classes and Power of Standard Broadcast 
Stations, (a) Class I Station —a Class I station is a 
dominant station operating on a clear channel and de¬ 
signed to render primary and secondary service over 
an extended area and at relatively long distances. Its 
primary service area is free from objectionable inter¬ 
ference from other stations on the same and adjacent 
channels and its secondary service area free from 
interference except from stations on the adjacent 
channel and from stations on the same channel in ac¬ 
cordance with the channel designation in Section 3.25 
or in accordance with the “Engineering Standards of 
Allocation”. The operating power shall be not less 
than 10 kilowatts nor more than 50 kilowatts. (Also 
see Section 3.25(a) for further power limitation.) 

(b) Class II Station. A Class II station is a secondary 
station which operates on a clear channel (see Sec¬ 
tion 3.25) and is designed to render service over a 
primary service area which is limited by and subject to 
such interference as may bo received from Class I 
stations. A station of this class shall operate with 
power not less than 0.25 kilowatts nor more than 50 kilo¬ 
watts. Whenever necessary a Class IL station shall 
use a directional antenna or other means to avoid inter¬ 
ference with Class I stations and with other Class II 
stations, in accordance with the Engineering Standards 
of Allocation. 

Sec. 3.24(b) ...That objectionable interference will 
not be caused to existing stations or that if inter¬ 
ference will be caused the need for the proposed service 
outweighs the need for the service which will be lost 
by reason of such interference. That the proposed 
station will not suffer interference to such an extent 
that its service would be reduced to an unsatisfactory 
degree. (For determining objectionable interference, 
see Engineering Standards of Allocation and Field 
Intensity Measurements in Allocation.) 
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Sec. 3.25. Clear Channels: Class I and II stations!. 
The frequencies in the following tabulations are de|- 
signated as clear channels and assigned for use by thi 
classes of stations given: 

(b) To each of the channels below there may be as| 
signed Class I and Class II stations: 680, 710, 810, 850l 
940, 1000, 1030, 1060, 1070, 1080, 1090, 1110, 1130, 1140} 
1170, ll&’O, 1500, 1510, 1520, 1530, 1550 and 1560 kilo-f 
cycles. 

ANNEX 3. | 

Standards of Good Engineering Practice Involved. 

The provisions of the Commission’s Standards of Good 
Engineering Practice pertinent to this appeal are: 

Introduction: . . . “These standards have been ap-j 
proved by the Commission and thus are considered a^ 
reflecting the opinion of the Commission in all matter^ 
involved. ’ * 

“These standards are complete in themselves and 
supersede any previous announcements or policies* 
which may have been enunciated by the Commissiod 
on engineering matters concerning standard broad-f 
cast stations.” 

“These Standards of Good Engineering Practice! 
will necessarily change as progress is made in the artj 
and accordingly it will be necessary to make revision^ 
from time to time. The Commission will accumulate 
and analyze engineering data available as to the 
progress of the art so that its standards may be kept 
current with the developments.” 

Page 1. . . . “Class I stations are dominant station*} 
operating on clear channels as follows: 

(1) “Class I stations operate with powers of not lesi 
than 10 or more than 50 kw. These stations are del 
signed to render primary and secondary service over 
an extended area and at relatively long distances, hence 
have their primary service areas free from objectiont 
able interference from other stations on the same and 
adjacent channels and secondary service areas free 
from objectionable interference from stations on the 
same channels 
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(2) “From an engineering point of view, Class I sta¬ 
tions may be divided into two groups: 

(a) “The Class I stations in Group 1 are those as¬ 
signed to the channels allocated by section 3.25, para¬ 
graph (a), on which duplicate night (Page 2) time 
operation is not permitted, that is, no other station is 
permitted to operate on a channel with a Class I station 
of this group within the limits of the United States 
;the Class II stations assigned the channels operate 
limited time or daytime only), and during daytime the 
Class I station is protected to the 0.1 mv/m ground 
wave contour. Protection is given this class of sta¬ 
tion to the 0.5 mv/m ground wave contour from ad¬ 
jacent channel stations for both day and nighttime 
operations. The power of each such Class I station 
shall not be less than 50 kw 

(b) “The Class I stations in group 2 are those as¬ 
signed to the channels allocated by section 3.25, para¬ 
graph (b), on which duplicate operation is permitted, 
that is, other Class I or Class II stations operating un¬ 
limited time may be assigned to such channels. During 
nighttime hours of operation a Class I station of this 
group is protected to the 500 uv/m 50 percent sky 
wave contour and during daytime hours the same chan¬ 
nel. Protection is given to the 500 uv/m ground wave 
contour from stations on adjacent channels for both 
day and nighttime operation. The operating powers 
of Class I stations on these frequencies shall be not 
less than 10 kw, nor more than 50 kw. 

Hereafter, for the purpose of convenience, the two 
groups of Class I stations will be termed Class la or lb 
in accordance with the assignment to channels allocated 
by section 3.25(a) or 3.25(b). 

Class II stations are secondary stations which oper¬ 
ate on clear channels with powers not less than 0.25 
kw. or more than 50 kw. These stations are required 
to use a directional antenna or other means to avoid 
causing interference within the normally protected 
service areas of Class I stations or other Class II 
stations. 

Page 4. . . . A Class IT, III-B or IV station may be 
assigned to a channel available for such class, when a 
need therefor is shown, even though objectionable inter¬ 
ference will be received to a field intensity contour 




greater than that specified as the normally protected j 
contour for its class, provided that no objectionable! 
interference will be caused by it to existing stations ... j 

Page 7. . . . Objectionable interference from another 
broadcast station is the degree of interference pro¬ 
duced when, at a specified field intensity contour with | 
respect to the desired station, the field intensity of an 
undesired station (or the root-sum-square value of | 
field intensities of two or more stations on the same 
frequency) exceeds for ten (10) percent or more of the j 
time the values set forth in these standards. 

Objectionable interference from a station on the 
same channel shall be considered to exist to a station 
when, at the field intensity contour specified in Table | 
IV with respect to the class to which the station be- i 
longs, the field intensity of an interfering station (or j 
the root-sum-square value of the field intensities of two j 
or more interfering stations) operating on the same I 
channel, exceeds for ten (10) percent or more of the ! 
time the value of the permissible interfering signal | 
set forth opposite such class in Table IV. 

Page 3. . . . The existence or absence of objectionable 
interference from stations on the same or adjacent 
channels shall be determined by one of the following j 
methods: 

(a) By actual measurements made according to the j 
method hereafter described; or, in the absence of such | 
measurements; 

(b) By reference to the propagation curves in Figure 
1 and Appendix I or . . . 

Page 9. . . . The existence or absence of objectionable ! 
interference may be proved by field intensity measure- i 
ments or recordings made with suitable apparatus, duly 
calibrated. Such field intensity measurements of sky | 
wave shall be made for a period of time not less than j 
10 days and an adequate check shall be made on the ! 
sky wave signal of other stations to determine the gen- | 
eral conditions of propagation v*hile such measure¬ 
ments are taken. 

Page 10. . . . Table IV. —Protected service contours | 
and permissible interference signals for broadcast j 
stations. 
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Signal intensity contour 

Class of 

Class of 

Permissible 

of area protected from 

Station 

Channel Used 

Power 

objectionable interference 

la 

Clear 

50 kw 

SC 100 uv/m 

AC 500 uv/m 

lb 

Clear 

10 kw to 50 kw SC 100 uv/m 


AC 500 uv/m 

SC—Same channel. 

AC—Adjacent channel. 

The night separation tables for stations on the same frequency are computed 
from the sky wave curve given iu Figure 1. These curves are based on extensive 
measurements of the sky wave produced by broadcasting stations and shall be 
considered as accurate in all cases unless proof to the contrary is supplied. 
Such proof must be based on field intensity measurements. . . . 

Page 16. . . . Interference that may be caused by a 
proposed assignment or an existing assignment during 
daytime should always be determined, when possible, 
by measurements on the frequency involved or on 
another frequency over the same terrain. . . . 

Page 26. . . . Section .‘>.24 requires that among other 
things an application for a new standard broadcast 
station or increase in facilities of an existing station 
make a satisfactory showing that objectionable inter¬ 
ference will not be caused to an existing station or 
stations. 

In the determination of such interference in accord¬ 
ance with section 3.28, actual measurements will take 
precedence over theoretical values provided such meas¬ 
urements are properly taken and presented. 

ANNEX 4. 

Treaty Provisions Involved. 

The Sections of the North American Regional Broadcast¬ 
ing Agreement (55 stat. 1005) involved are: 

Page 1005. . . . Purpose of Agreement. The pur¬ 
pose of this Agreement is to regulate and establish 
principles covering the use of the standard broadcast 
band in the North American Region so that each coun¬ 
try may make the most effective use thereof with the 
minimum technical interference between broadcast 
stations. 

Page 1006. ... (a) Primary service area. The 
primary service area of a broadcast station is the area 
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in which the ground wave is not subject to objection¬ 
able interference or objectionable fading, (b) Se<t- 
ondary service area. The secondary service area of a 
broadcast station is the area served by the sky wavp 
and not subject to objectionable interference. The 
signal is subject to intermitten variations in intensity. 

Page 1G07. . . . Objectionable interference. Objec¬ 
tionable interference is the degree of interference pro¬ 
duced when, at a specified boundary or field intensity 
contour with respect to the desired station, the field 
intensity of an undesired station (or the root-mean- 
square value of field intensities of two or more station^ 
on the same frequency) exceeds for ten (10) percent 
or more of the time the values hereinafter set forth ip 
this Agreement. 

Three Classes: The 106 channels in the standard 
broadcast band are divided into three principal classes j: 
clear, regional and local. 

Clear Channel: A clear channel is one on which th<^ 
dominant station or stations render service over widC 
areas and which are cleared of objectionable interferj 
ence, within their primary service areas and over all or 
a substantial portion of their secondary service areas 

Page 1008. . . . Clear Channels. The following 
channels are designated as clear channels: 640, 650, 660j 
670, 680, 690, 700, 710, 720, 730, . . . 1530. 

Each such channel shall be used in a manner con-i 
forming to the best engineering practice with due 
regard to the service to be rendered by the dominant 
stations operating thereon, as set forth elsewhere in 
this Agreement. If, for one year within the term of 
this Agreement, a country fails to make any use of a 
clear channel assigned to it, the channel shall be con-i 
sidered open for use by the other countries, parties toj 
this Agreement, pursuant to such arrangement as may! 
be agreed upon by their respective administrations and! 
without any necessity for revisions of this Agreement.! 

If within the period of this Agreement the country to 
which a clear channel has been assigned shall have) 
made use of the channel but not in the manner abovel 
prescribed or not to the extent required by the provi¬ 
sions of this agreement, such country shall be con-j 
sidered as (Page 10C9) having relinquished that por-j 
tion of the rights which it has not used and at the 

i 

i 
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expiration of this Agreement the other countries party 
thereto shall have the right, if they see fit, to withdraw 
the unused privileges from such country and to reassign 
them to any or all of the other interested countries. 

Page 1009 (continued). . . . Classes of Stations and 
Use of the Several Classes of Channels. 

Class I-B: A Class I station which operates with 
power of not less than 10 kw or more than 50 kw and 
which has its primary service area free from objection¬ 
able interference from other stations on the same and 
adjacent channels and its secondary service area free 
from objectionable interference from stations on the 
same channel, in accordance with the engineering 
standards hereinafter set forth. 

Page 1010. . . . Class II: A “secondary” station 
which operates on a clear channel and is designed to 
render service over a primary service area which, de¬ 
pending on geographical location and power used, may 
be relatively large, but which is limited by and subject 
to such interference as may be received from Class I 
stations. A station of this class shall operate with 
power of not less than 0.25 kw or more than 50 kw. 
Whenever necessary a Class II station shall use a direc¬ 
tional antenna or other means to avoid interference, 
in accordance with the engineering standards herein¬ 
after set forth, with Class I stations and with other 
Class II stations. 

Use of clear channels. Class II stations may be as¬ 
signed to clear channels only on condition that objec¬ 
tionable interference will not be caused to any Class I 
stations. 

Page 1011. . . . Areas protected from objectionable 
interference. The boundaries or contours at and within 
which the several classes of stations shall be protected 
from objectionable interference are as set forth in 
Appendix II. 

Page 1013. . . . Methods of determining the pres¬ 
ence of objectionable interference—General The ex¬ 
istence or absence of objectionable interference from 
stations on the same or adjacent channels shall be deter¬ 
mined by one of the following methods: 

(a) By actual measurements obtained in the method 
hereinafter prescribed. . . . 


Page 1014. . . . (b) By reference to the propagation 
curves. . . . Actual proof of existence or absence oi) 
objectionable interference. The existence or absence 
of objectionable interference may be proved by field 
intensity measurements or recordings made with suitJ 
able apparatus. . . . 

Page 1015. . . . To determine the interference accu-| 
rately, measurements must be made in accordance withi 
Section E 4 on the frequency under consideration orj 
on another frequency and from the curves the values! 
may be determined for the desired frequency. 

Page 1024. . . . Protected service contours and per¬ 
missible interference signals for broadcast stations. 


Class of 

Class 

of Channel 

Permissible 

Boundary or signal intensity 
contour of area protected 

Station 

Used 

Power 

from objectionable interferences 

1A 

Clear 

50 kw or more 

Boundary of country in 

IB 

Clear 

10 kw to 50 kw 

which station is located 
100 uv/m 


ANNEX 5. 

Federal Register Involved. 

Volume 11, Number 85: Washington, Wednesday, May 1, j 
1946, Page 4739: 

Docket No. 7474 
Patrick Joseph Stanton 

ORDER DESIGNATING APPLICATION FOR CONSOLI-! 

DATED HEARING ON STATED ISSUES. 

In re application of Patrick Joseph Stanton, Philadel- j 
phia, Pa., for construction permit: File No. B2-P-4495, j 
Docket No. 7474. 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 27th day of 
March, 1946; 

The Commission having under consideration an applica¬ 
tion for construction permit (File No. B2-P-4495, Docket 
No. 7474) of Patrick Joseph Stanton for a new standard 
AM broadcast station at Philadelphia, Pennsylvania; 

It is ordered, That this application be designated for 
hearing in a consolidated proceeding with the application 
for construction permit of E. Joe Rahall, Sam G. Rahall, 
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Ferris E. Rahall, and Deem F. Rahall, a partnership, d/b 
as Allentown Broadcasting Company (File No. B2-P-4496, 
Docket No. 7475) on the following issues: 

... 4. To determine whether the operation of the pro¬ 
posed station would involve objectionable interference with 
the service of any existing broadcast station, the nature and 
extent of any such interference, the areas and populations 
affected thereby, and the availability of other broadcast 
service to such areas and populations. 

... 6. To determine on a comparative basis, which, if 
any, of the applications in this consolidated proceeding 
should be granted. 

By the Commission. 

T. J. Slowie, 

Secretary. 

(seal) 

(F. R. Doc. 46-7196; Filed, Apr. 30,1946; 10:32 a. m.) 
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A-l Filed Dec 2 1946 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 

No. 9434 

L. B. Wilson, Inc., Appellant, 
v. 

Federal Communications Commission, 

Appellee. 

Notice of Appeal from a Decision and Order of the Federal 
Communications Commission and Statement of the Rea¬ 
sons Therefor 

I. Notice of Appeal. 

Now comes, L. B. Wilson, Inc., appellant, pursuant to 
Section 402 (b) (2) and 402 (c) of the Communications’ 
Act of 1934 as amended, by and through its attorneys, and 
files this Notice of Appeal from a Decision and Order of the 
Federal Communications Commission (See Exhibit 1) 
which was adopted on November 14, 1946, and publicly an¬ 
nounced on November 15, 1946 (See Exhibit 2) denying 
appellant’s petition for reconsideration directed against the 
action of the Commission on May 10, 1946 (See Exhibit 3) 
granting without hearing the application of Patrick Joseph 
Stanton for a construction permit to erect a new standard 
broadcast station to operate on the frequency 1530 kc with 
10 kw power, daytime only (Class II Station) at Phila¬ 
delphia, Pennsylvania. 

II. Jurisdiction. 

(1) All administrative remedies having been exhausted, 
the appellant takes this appeal under the provisions of Sec¬ 
tion 402 (b) (2) of the Communications Act of 1934 as 
amended, which authorizes an appeal by “any other person 
aggrieved or whose interests are adversely affected by any 
decision of the Commission granting or refusing such ap¬ 
plication”. 
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(2) The appellant is a “person aggrieved or whose inter¬ 
ests are adversely affected” by the action of the Commis-j 
sion in granting a construction permit to Stanton without! 
a hearing in that a grant of the Stanton application is (a)| 
a procedural innovation designed to modify without a hear-j 
ing appellant’s outstanding license for an existing radio 
station operating on the same frequency as the proposed 
Stanton station and (b) as the operation of the sta-j 
A-2 tion proposed to be constructed by Stanton would re-1 
suit in objectionable electrical interference to appel-j 
hint’s existing standard broadcast station and in a sub¬ 
stantial decrease in the area and population served by it. 

I 

III. Statement of the Reasons. 

(1) Appellant is the licensee of radio Station WCKY lo-| 
cated at Cincinnati, Ohio, operating on the frequency 1530 
kc, with 50 kw power, unlimited time, which is designated 
as a Class 1-B Clear Channel station and as such is afforded 
a substantial degree of protection from objectionable elec¬ 
trical interference. 

i 

(2) Appellant is aggrieved and its interests adversely af-| 
fected because the operation of a new standard broadcast j 
station at Philadelphia, Pennsylvania on the frequency 1530 j 
kilocycles as proposed by Stanton and as attempted to be! 
authorized by the Orders here appealed from, would result j 
in objectionable electrical interference which would be de-! 
structive to the present broadcast service rendered to an| 
extensive area and population by appellant’s Station 
WCKY. 

(3) The Commission has attempted to justify its action j 
in adopting the above-described Decision and Order (Seej 
Exhibit 1) on appellant’s petition for reconsideration by j 
the statement therein, that it “is of the opinion that the) 
grant to Patrick Joseph Stanton, Philadelphia, Pa., does| 
not result in interference to petitioner’s Station WCKY, 
Cincinnati, Ohio, as defined by the Commission’s Rules and 
Standards.’* 

I 

I 

j 
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(4) The Commission’s decision is erroneous as a matter 
of law, insofar as it rests upon tlie above-described “opin¬ 
ion” with respect to interference to appellant’s Station 
WCKY. The “opinion” enunciated by the Commission is 
not supported by the “Commission’s Rules and Standards” 
as alleged in its Decision and Order. 

(5) The Commission’s Orders are in contravention of 
the various sections of its Rules and Standards and of ap¬ 
plicable provisions of the North American Regional Broad¬ 
casting Agreement which prescribe that a Class 1-B Clear 
Channel Station shall be protected from objectionable elec¬ 
trical interference. 

(6) The denial by the Commission of appellant’s petition 
for reconsideration of its grant of the Stanton application 
was arbitrary and capricious and an abuse of its discre¬ 
tionary powers, as its action was based upon errone- 

A-3 ous conceptions both of applicable fact and of law 
and the Commission erred in denying to appellant an 
opportunity to be heard with respect thereto. 

(7) The Commission acted unlawfully in granting the 
application of Patrick Joseph Stanton without first afford¬ 
ing appellant an opportunity to be heard with respect to 
the extent and duration of the electrical interference which 
would be caused to appellant’s Station WCKY as requested 
in its petition for reconsideration and as required by the 
Communications Act of 1934, as amended, and the Commis¬ 
sions Regulations promulgated pursuant thereto. 

(8) The Commission’s Orders violate the provisions of 
the Communications Act of 1934, as amended, in that they 
constitute an attempt to modify without a hearing appel¬ 
lant’s license for the operation of Station WCKY and with¬ 
out first affording to appellant an opportunity to show 
cause at a hearing why such an order of modification 
should not be issued. 

(9) The Commission’s Orders are contrary to the public 
interest, convenience and necessity and would cause a deg¬ 
radation of broadcast operations on the frequency 1530 kilo- 
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I 

j 

cycles to such an extent that the United States would bei 
deprived of substantive rights acquired under the North' 
American Regional Broadcasting Agreement. 

(10) The Commission’s Orders are contrary to public! 
interest, convenience and necessity, in that they tend to 
sacrifice the interests of, and decrease the broadcast facili-j 
lies enjoyed by numerous persons residing within the ser-| 
vice area of Station WCKY. 

(11) The Commission’s Orders violate the due process j 
clause of the Fifth Amendment of the Constitution of the! 
United States. 

IV. Relief Requested. 

i 

Wherefore, appellant prays for an Order of this Honor-1 
able Court: 

A. Reversing and setting aside the Orders above de¬ 
scribed which were adopted by the Federal Communica¬ 
tions Commission on May 10, 1946 and November 14, 1946 
respectively. 

B. Remanding the case to the Federal Communications 

Commission for proceedings consistent with law; and 

A-4 C. Granting such other and further relief as mav 

° * 

be just and proper. 

Respectfully submitted, 

I 

L. B. Wilson, Inc. 

Licensee of Station WCKY 

Of Counsel 

Spearman and Roberson 
1022 Munsey Building 
Washington 4, D. C. 

#*****##•* 
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A-ll Filed Dec 31 1946 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 9434 

L. B. Wilson, Inc., Appellant , 
v. 

Federal Communications Commission, 

Appellee. 

Notice of Intention to Intervene 

Comes now Patrick Joseph Stanton and pursuant to Sec¬ 
tion 402(d) of the Communications Act of 1934, as amended, 
gives notice of his intention to intervene and participate in 
the proceedings in the above-entitled cause for the reasons 
set forth below in the Statement of Intervenor’s Interest: 

Statement of Intervenor’s Interest. 

Intervenor is interested in this proceeding, and he would 
be aggrieved and his interests adversely affected by a re¬ 
versal of the decision of the Federal Communications Com¬ 
mission, appealed from herein, for the following reasons: 

1. Patrick Joseph Stanton filed with the Federal Com¬ 
munications Commission on January 21, 1946, an applica¬ 
tion for a construction permit to erect a new standard 
broadcast station at Philadelphia, Pennsylvania, to oper¬ 
ate on the frequency of 1530 kilocycles with power of 10,000 
watts, daytime hours of operation only. By definition un¬ 
der the Commission’s Rules (Sections 3.6 and 3.23 (c)) the 
term “daytime” means that period of time between the 
hours of average monthly local sunrise and average month¬ 
ly local sunset. On May 10, 1946, the Commission, feeling 
that a grant of this application would serve the public in¬ 
terest, convenience and necessity, removed the said appli¬ 
cation from the hearing docket and granted the same sub¬ 
ject to the condition that the applicant within 60 days from 
the date of such action would file an application for modi- 
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fication of construction permit with the Commission speci¬ 
fying a transmitter site and antenna system meeting 
A-12 the requirements of the Commission’s Standards of 
Good Engineering Practice. Such application for 
modification of construction permit was filed with the Com¬ 
mission on July 8, 1946, and the Commission, by the Secre¬ 
tary, granted this application on November 20,1946. 

2. Appellant is the licensee of Station WCKY which op¬ 
erates on the 1530 kilocycle frequency with power of 50 
kilowatts, unlimited time, at Cincinnati, Ohio. On May 29, 
1946, the appellant filed a petition with the Federal Com¬ 
munications Commission requesting that it reconsider and/ 
or rehear and set aside its Order of May 10, 1946 granting 
the application of Patrick Joseph Stanton, and designate 
said application for hearing and make appellant a party 
to said hearing or authorize it to intervene and participate 
fully therein. On June 7, 1946, Patrick Joseph Stanton 
filed with the Federal Communications Commission an an¬ 
swer to the foregoing petition for reconsideration and re¬ 
hearing requesting that such petition be denied and that the 
Commission proceed forthwith to issue the construction per¬ 
mit in accordance with the grant to him on May 10, 1946. 
It was pointed out in such answ r er to the Petition for Re¬ 
consideration and Rehearing that erratic and almost un¬ 
predictable conditions apply to the so-called sunrise and 
sunset periods, and, therefore, in determining what con¬ 
sideration should be given to radio propagation during 
these periods the Commission from the outset has disre¬ 
garded such periods in making allocations for daytime sta¬ 
tions as in the instant case. 

3. The Federal Communications Commission on Novem¬ 
ber 14, 1946, denied the petition of appellant for reconsid¬ 
eration and rehearing and set forth in pertinent part in its 

Decision and Order thereon that. 

A-13 “The Commission’s Rules relating to protection 
of daytime contours of Class I-B stations [appel¬ 
lant’s station is a Class I-B station] do not take cognizance 
of nor afford protection against skywave interference for 
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the reason that such waves are not reflected effectively back 
to earth during the day. The skywave curves which are a 
part of the Commission’s Standards are based upon exten¬ 
sive measurements of skywave signals produced by broad¬ 
casting stations under varying conditions and at various 
seasons of the year. In 1935, at the time these measure¬ 
ments were taken and other scientific studies made, they 
indicated that such skywave signals as there were, were of 
very low order, and hence were considered of so little im¬ 
portance that the Standards of the Commission took no 
cognizance of daytime skywave propagation at broadcast 
frequencies. The periods of diurnal change are, however, 
very uncertain and erratic in their effect on radio wave 
propagation. On some days in the periods immediately be¬ 
fore and after sunrise and sunset, skywaves may be re¬ 
flected into areas which on other days, in the same periods 
of time, receive no such signal. In this state of the radio 
art, therefore, it is virtually impossible and the Commission 
believes it would be unreasonable to define ‘daytime’ opera¬ 
tion in terms as unstable, erratic and uncertain as the con¬ 
ditions of radio wave propagation at sunrise and sunset.” 

Accordingly, it is seen that the factual question of electri¬ 
cal interference, which is the only point at issue in this mat¬ 
ter, has been considered and passed on by the Federal Com¬ 
munications Commission. 

4. Appellant took an appeal to this Court on December 2, 
1946, and on December 4, 1946 filed with the Commission a 
Petition for Interim Relief pursuant to the provisions of 
Section 10 (d) of the Administrative Procedure Act, ap¬ 
proved June 11, 1946, requesting that the Commission re¬ 
call or set aside the action of November 20, 1946 granting 
without hearing the above described application for modi¬ 
fication of construction permit, recall, set aside or issue a 
stay order upon any construction permit or modification 
thereof which has been issued to Patrick Joseph Stanton, 
and stay all action upon any and all matters relating to the 
above-described proposal of Patrick Joseph Stanton to 
construct a new standard broadcast station at Phila- 



9 


A-14 delphia, Pennsylvania, pending determination of the 
above-described appeal. The Commission has not 
announced its action, if any, on such Petition for Interim 
Relief at the time of filing this Notice of Intention to Inter¬ 
vene. 

5. A reversal and setting aside of the Orders of the Fed¬ 
eral Communications Commission of May 10, 1946, Novem¬ 
ber 14, 1946, and November 20, 1946, as above described, 
would deprive this intervenor of his invaluable right to con¬ 
struct the said broadcast station, and to give to the City of 
Philadelphia, Pennsylvania, the additional broadcasting 
service which the Federal Communications Commission 
found by the aforesaid Orders to be in the public interest, 
convenience, and necessity. 

Respectfully submitted, 

Patrick Joseph Stanton 

December 31, 1946. 
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1 FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 6741 

In the Matter of Clear Channel Broadcasting in the 
Standard Broadcast Band 

Order 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 1928 des¬ 
ignated certain channels in the standard broadcast band 
as “clear channels’’ the purpose of which is to render ser¬ 
vice over large areas and to bring service to the rural pop¬ 
ulation of the United States; and 

Whereas, there are still large areas of the continental 
United States which have no radio service during the day 
and no primary radio service at night; and 

Whereas, the Commission has received many applica¬ 
tions requesting authorization for the operation of addi¬ 
tional stations and for the use of higher power on the clear 
channel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in a 
hearing limited to particular applications; and 

Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connection 
vrith clear channel assignments prior to a renegotiation of 
the treaty; 

Now, Therefore, It is Ordered, this 20th day of Febru¬ 
ary, 1945, that a hearing be held before the Commission 
en banc commencing at 10:30 A.M. on May 9, 1945, at the 
offices of the Commission in Washington, D. C., for the pur¬ 
pose of determining: 

1. What recommendation concerning the matters covered 
by this order the Commission should make to the Depart¬ 
ment of State for changes in provisions of the North Ameri¬ 
can Regional Broadcasting Agreement. 
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2. Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels ajid as 
1-B channels. 

3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

4. Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts would 
unfavorably affect the economic ability of other stations 
to operate in the public interest. 

5. Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an op¬ 
timum distribution of radio service or whether the fair, 
efficient, and equitable distribution of radio service among 
the several states and communities specified in Section 
307(b) of the Communications Act requires a geographical 
redistribution at this time. 

6. "Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. "What new rules or regulations, if any, should be prom¬ 
ulgated to govern the power or hours of operation of Class 
II stations operating on clear channels. 

8. WTiat changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel station. 

9. "Whether and to what extent the clear channel stations 
render a program service particularly suited to the needs 
of listeners in rural areas. 

10. The extent to which the service areas of clear channel 
stations overlap and the extent to which this involves a 
duplication of program service. 

11. What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional legis¬ 
lation on the matters covered by this order. 
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It is Further Ordered, that persons or organizations de¬ 
siring to appear and testify shall notify the Commission of 
such intention on or before April 2,1945, stating the names 
of all witnesses who will appear, the topic each will discuss 
and the time expected to be required for the testimony. 

Federal Communications Commission 

T. J. Slowie 

Secretary 

**#*•••#*• 

2 Call letters WCKY 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Radio Broadcasting Station License 

Modified in accordance with Order No. 107A adopted 

July 10, 1945. 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations liere- 
tofor or hereafter made bv this Commission, and further 
subject to conditions set forth in this license, the LICEN¬ 
SEE L. B. WILSON, INCORPORATED is hereby author¬ 
ized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for 
the term beginning October 1,1945, and ending May 1,1948. 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 1530 kc. 

2. With power of 50 kilo, watts 

4. Under the call letters WCKY. 

5. With the main studio of the station located at: Gibson 
Hotel, Cincinnati, Ohio. 

*•**••*#•• 
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The Commission reserves the right during said license; 
period of terminating this license or making effective anyj 
changes or modification of this license which may be neces- j 
sary to comply with any decision of the Commission ren-j 
dered as a result of any hearing held under the rules of the 
Commission prior to the commencement of this license pe¬ 
riod or any decision rendered as a result of any such hear¬ 
ing which has been designated but not held, prior to the com¬ 
mencement of this license period. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render j 
such broadcasting service as will serve public interest, con- | 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequency | 
designated in the license beyond the term hereof, nor in any j 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other- i 
wise transferred in violation of the Communications Act 
of 1934. This license is subject to the right of use or con¬ 
trol by the Government of the United States conferred by 
section 606 of the Communications Act of 1934. 

Dated this 25th day of September, 1945. 

By direction of the 

Federal Communications Commission, 

T. J. Slowie, 

ebr Secretary. 

#•#****#•# 


i 

: 
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Federal Communications Commission, Office of 
Secretary, Jan. 21, 1946. 

Filed 2-19-46. File No. B2-P-4495. Call Letters NEW 

UNITED STATES OF AMERICA 
FEDERAL, COMMUNICATIONS COMMISSION 


Application for New Standard Broadcast Station 
Construction Permit 

#>>***#**•*• 

To the Federal Communications Commission 

1. Name of applicant: Patrick Joseph Stanton. 

2. Post-office address: State Philadelphia 7, City, Penn¬ 
sylvania. Street and number, 1211 Chestnut Street. 

• *###*•«•• 

23 12. (d) Give estimated initial costs of making in¬ 

stallation for which application is made: 

(1) Transmitter proper, including tubes $33,000.00. 

(2) Antenna system, including antenna, ground system, 
coupling equipment, and transmission line $7,500.00. 

(3) Frequency and modulation monitors $785.00. 

(4) Studio technical equipment, microphones, transcrip¬ 
tion equipment, etc. $3,500.00. 

(5) Acquiring land $10,000.00-$15,000.00. 

(6) Acquiring or constructing buildings $10,000.00- 
$15,000.00. 

(7) Other items, state nature $. 

(8) Total $64,785.00-$74,785.00. 

*###***#«# 

31 Facilities Requested 

16. The frequency, power, and hours of operation re¬ 
quested for the proposed station are as follows: 

(a) Frequency 1530 kilocycles. 

(b) Power (night)_watts, (c) Power (day) 10,000 

watts. 
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(d) Hours of operation: 

(1) Unlimited_(2) Daytime only X (3) Limited .. .j. 

(4) Sharing with (specify stations) Does Not Apply, j 

(5) Other (specify) Does Not Apply. 

(e) State minimum number of hours per day propose# 
station will operate 12. 

##••#*•**# 

36 23. Proposed location of transmitter: State, Penn!- 

svlvania, County, Philadelphia, City or town, Phila)- 
delphia, Street and number To be determined. 

#######**•♦ 

39 28. (d) State areas and number of persons residing 
within the present normally protected or interferi- 

enee-free contours of other stations to which objectionably 
interference may be caused by operation of the station a$ 
proposed by your application: 

i 

Contour (mv/m) Area (Sq. Mi.) Persons j 

Night. Objectionable . 

interference 

Day 2ill not be caused to any existing station. 

**##*###**| 

40 29. Proposed location of main studio: State, Penn-j 
svlvania, County, Philadelphia, City or town, Phila-j 

delphia, Street and number, To be determined. 
*•###*##*#! 

46 42. All the statements made in the application andj 

attached exhibits are considered material represen-j 
tations, and all the exhibits are a material part hereof andj 
are incorporated herein as if set out in full in the appliea-j 
tion. 

Dated this 21st day of Jan, 1946. 

| 

Patrick J. Stanton, 

(Name of applicant) 

*###••###•! 


i 


i 
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Excerpts from Exhibit No. 7 

66 Federal Communications Commission Jan 21 1946 

ENGINEERING REPORT FOR 
PROPOSED STATION 
PHILADELPHIA, PENNA. 

1530 KC 10 KW DAY 

January 16, 1946 

HEAR AND KENNEDY 
CONSULTING ENGINEERS 
WASHINGTON 5, D. C. 

***•##**## 

70 Allocation Analysis 

The 1530 kc channel is now occupied by KFBK with 10 
kw of power unlimited time in Sacramento, California, and 
by WCKY with 50 kw of power with a directional antenna 
after sunset at Sacramento, California. 

WCKY, the closest station to Philadelphia on this chan¬ 
nel, is 498 miles from the proposed Philadelphia station. 
The field intensity radiated toward Philadelphia by WCKY 
is approximately equivalent to the RMS value of field inten¬ 
sity for a 50 lav station both day and night. If we assume 
that the conductivity eastward from Cincinnati is 10* 13 
e.m.u. then the 0.5 mv/m contour of WCKY will lie at a dis¬ 
tance of approximately SS miles. If we then assume that 
the Philadelphia station operates with 10 lav power into a 
225° radiator giving 265 mv/m for 1 kw (840 mv/m for 
10 kw) and a conductivity westward of 6 x 10 -14 e.m.u., we 
find that the 0.025 mv/m contour falls at 152 miles. Since 
the mileage separation between Cincinnati and Philadelphia 
is greater than the sum of these two distances, no objection¬ 
able interference will be caused to WCKY by the proposed 
daytime operation. 

#**••#••** 

71 Under the conditions outlined above, no interfer¬ 
ence will be caused to or received from any co-chan- 
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nel or adjacent channel station. Also, satisfactory daytime 
service will be rendered to the Philadelphia metropolitan 
area. In all engineering aspects, therefore, this applica¬ 
tion fulfills the requirements of the Rules and Regulations 
and the Standards of Good Engineering Practice of 
FCC. 

* * • * # # * • #|* 

85 Before the 

FEDERAL COMMUNICATIONS COMMISSION j 
Washington, D. C. 

File No. B2-P-4490 

I 

Docket No. 7474 
In re Application of 

Patrick Joseph Stanton, Philadelphia, Pennsylvania 
For Construction Permit 

Order 

At a session of the Federal Communications Commissi op, 
held at its offices in Washington, D. C., on the 27th day of 
March, 1946; 

The Commission having under consideration an applica¬ 
tion for construction permit (File No. B2-P-4495, Docket 
No. 7474) of Patrick Joseph Stanton for a new standard 
AM broadcast station at Philadelphia, Pennsylvania; 

It is Ordered, That this application be designated fpr 
hearing in a consolidated proceeding with the application 
for construction permit of E. Joe Raliall, Sam G. Rahall, 
Ferris E. Rahall, and Deem F. Rahall, a partnership, d/|b 
as Allentown Broadcasting Company (File No. B2-P-449j5, 
Docket No. 7475) on the following issues: 
*#####<*### 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with the 
service of any existing broadcast stations, the nature afid 

I 

I 
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extent of any such interference, the areas and populations 
affected thereby, and the availability of other broadcast 
service to such areas and populations. 

5. To determine whether operation of the proposed sta¬ 
tion would involve objectionable interference with the ser¬ 
vice proposed in the application of Allentown Broad- 

86 casting Company (File No. B2-P-4496; Docket No. 

7475) or with the service proposed in any other pend¬ 
ing applications, the nature and extent of any such inter¬ 
ference, the areas and populations affected thereby, and the 
'availability of other broadcast service to such areas and 
populations. 

6. To determine on a comparative basis, which, if any, of 
the applications in this consolidated proceeding should be 
^rsiitcd. 

BY THE COMMISSION 
T. J. Slowie 

Apr 24 1946 Secretary 

Signed by Above. Mailed by J. II. Apr 24 1946 Mail 
& Files 

*####****• 

88 Federal Communications Commission, Office of 
Secretary, May 3, 1946. 

Appearance 

Patrick .Joseph Stanton, Philadelphia, Pennsylvania, ap¬ 
plicant in Docket No. 7474, by his attorneys, Geo. O. Sutton, 
John H. Midlen and William Thomson, hereby files with 
the Commission his written appearance, and states that on 
such date as may be fixed for the hearing, he will appear 
and present evidence on the issues specified in the Order 
and Notice of Hearing furnished by the Commission in this 
matter. 

Respectfully submitted, 

Patrick Joseph Stanton 

May 3,1946 
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92 Federal Communications Commission, Office 6f 
Secretary, May 2, 1946. 

Petition to Remove Application from Hearing Docket, i 
Reconsider, and Grant Without a Hearing 

Comes now Patrick Joseph Stanton, Philadelphia, Penn¬ 
sylvania, by his attorneys Geo. 0. Sutton, John H. Midl^n 
and William Thomson, and respectfully requests that the 
Commission (1) reconsider its action of March 27, 194^5, 
designating the above-styled application for hearing, (^) 
remove such application from the hearing docket, and (3|) 
grant same without a hearing in accordance with the provi¬ 
sions of the Communications Act of 1934, as amended. Ip 
support of this petition, it is respectfully shown unto the 
Commission that: 

1. Patrick Joseph Stanton on January 21, 1946, filed with 
the Commission an application for a construction permit 
for a new standard broadcast station to operate on the fre¬ 
quency of 1530 kilocycles with power of 10,000 watts, davj- 
time hours of operation only, at Philadelphia, Pennsylvania. 

2. On March 27, 1946, the Commission designated this apl- 
plication for hearing in a consolidated proceeding with thb 
application of N. Joe Rahall, Sam G. Rahall, Ferris 
Rahall, and Deem F. Rahall, a partnership, doing business 


as Allentown Broadcasting Company (File No. B2-P-4496) 


r 


which application was filed on January 22, 1946 for a con*- 
struction permit for a new standard broadcast station t<? 

operate on the 1540 kilocycle frequency with poweif 
93 of 1 kilowatt, daytime only, at Allentown, PennsvU 
vania. As yet there has been no date fixed for sucli 
hearing. On April 26, 1946, Allentown Broadcasting Conij 
pany filed a petition for leave to amend, remove application! 
from hearing docket, and for reconsideration and grant} 
without hearing. The amendment, attached to and made aj 
part of the petition, requests the use of the 1580 kilocycle 
frequency. On May 1, 1946, that part of such petition foi^ 
leave to amend and remove the application from the hear¬ 
ing docket was granted. It is believed that the principal, if] 
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not the sole, reason for designating the above-styled appli¬ 
cations for consolidated hearing was because of the objec¬ 
tionable interference which would result from the simul¬ 
taneous operation of the two stations, as proposed. This 
objection is eliminated by Allentown Broadcasting Com¬ 
pany’s amendment to the 15S0 kilocycle frequency, and 
there now appears, as set forth more fully in the following 
paragraphs, no reason why the application of Patrick 
Joseph Stanton should not be removed from the hearing 
docket, and be reconsidered and granted without a hearing. 
*•##•*«**** 

97 7. Conclusion. Now that the Allentown Broad¬ 
casting Comany has amended its application by re¬ 
questing the 1580 kilocycle frequency and has been removed 
from the hearing docket, there is no other party to this pro¬ 
ceeding. Since the filing of such amendment it is believed 
that no interference will be received by the proposed station 
and none will be caused to any proposed or existing sta¬ 
tions, so that the proposed service may be allocated without 
harming anyone or any other broadcast station. Accord¬ 
ingly, it is apparent that no one can be adversely affected 
by the reconsideration and granting of this application 
without a hearing. On the contrary, the listening audience 

of Philadelphia will be greatly benefited by the grant- 

98 ing of this application in that they will receive the 
better type program service which the station pro¬ 
poses to render. 

In view of the foregoing, it is submitted that Patrick 
Joseph Stanton is in every respect fully qualified to con¬ 
struct and operate the proposed station, that such service 
would be given without adversely affecting anyone or with¬ 
out receiving or causing objectionable interference, and 
that the listening audience of Philadelphia would be tre¬ 
mendously benefited thereby so that the granting of such 
aplication at the earliest practicable date would be in the 
public interest, convenience and necessity. 
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Wherefore it is respectfully prayed that the Commissioit 

(1) Reconsider its action of March 27, 1946 in designating 
the application of Patrick Joseph Stanton, File No. B2-P^ 
4495 for hearing; 

(2) Remove such application of Patrick Joseph Stantonj 
from the hearing docket; and 

(3) Grant to Patrick Joseph Stanton a construction per-j 
mit for a new standard broadcast station to operate on th^ 
frequency of 1530 kilocycles with power of 10,000 watts,j 
daytime hours of operation only, at Philadelphia, Penna.,j 
in accordance with his application therefor. 

Respectfully submitted, 

Patrick Joseph Stanton. 

May 2, 1946 

#•###•«•*# 
100 Order 

j 

At a session of the Federal Communications Commission j 
held at its offices in Washington, D. C., on the 10th day of I 
May, 1946; j 

The Commission having under consideration the applica¬ 
tion of Patrick Joseph Stanton for construction permit for 
a new standard broadcast station at Philadelphia, Pennsyl¬ 
vania, using 1530 kc., 10 kw., daytime; 

It is Ordered, That said application Be, and the Same is | 
Hereby, Removed From the Hearing Docket and Granted | 
subject to the condition that the applicant will within sixty | 
days from the date of this action file an application for | 
modification of permit with the Commission specifying a j 
transmitter site and antenna system meeting the require- I 
ments of the Commission’s Standards of Good Engineering j 
Practice. 

By the Commission 

T. J. Slowie, 

Secretary 

Signed by above. Mailed by May 21 1946 Mail & Files, j 

• ••••••••• 


i 
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101 Received 2 May 13 1946 Federal Communications 
Commission Mail & Files Section 

Federal Communications Commission, Office of Secretary, 
May 13 1946. 

Petition for Leave to Intervene 

To the Federal Communications Commission: 

Now comes L. B. Wilson, Inc., licensee of radio station 
WCKY, Cincinnati, Ohio, and, by its attorneys, respectfully 
shows unto the Commission the following: 

1. The above entitled and numbered application of Pat¬ 
rick Joseph Stanton for authority to construct and operate 
a new radio station in Philadelphia, Pennsylvania on the 
frequency 1530 kilocycles with 10 kilowatts power, daytime 
operation only, was filed on February 19, 1946 and desig¬ 
nated for hearing on March 27,1946. No date for the hear¬ 
ing has been fixed. 

2. Issue No. 4 in the Notice of Hearing on the said appli¬ 
cation reads: 

To determine whether the operation of the proposed sta¬ 
tion would involve objectionable interference with the ser¬ 
vice of any existing broadcast stations, the nature and ex¬ 
tent of any such interference, the areas and populations af¬ 
fected thereby, and the availability of other broadcast ser¬ 
vice to such areas and populations. 

3. Station WCKY at Cincinnati, Ohio operates on the fre¬ 
quency 1530 kilocycles with 50,000 watts power. 

4. Petitioner has caused a study to be made with respect 
to the possibility of interference to station WCKY if the 
above entitled application of Patrick Joseph Stanton should 
be granted. This study was made by Andrew D. Ring, and 
as a result thereof he has reported to petitioner that objec¬ 
tionable and extensive interference would be caused to sta¬ 
tion WCKY if the application of Patrick Joseph Stanton 
(Docket No. 7474) should be granted. At petitioner’s re¬ 
quest, Andrew D. Ring has prepared an affidavit as 

102 to the conclusions arrived at with respect to such 
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possible interference on the basis and study made by 
him, and said affidavit dated May 10,1946 is attached to this 
petition and made a part hereof. 

5. If permitted to intervene and participate in the hearing 
on the application of Patrick Joseph Stanton (Docket No. 
7474), petitioner will offer evidence to show the interfer¬ 
ence that would result to WCKY, complete data on the area 
and population involved, and the duration of the interfer¬ 
ence that would be caused by the proposed station. 

Wherefore, the Premises Considered, petitioner respect¬ 
fully prays that the Commission make and enter an order 
permitting and authorizing it to intervene in the hearing on 
the aforesaid application, and authorizing it to participate 
fully therein. And for such other and further relief as to 
the Commission may seem meet and proper in the premises. 

Respectfully submitted, 

L. B. Wilson, Inc. 

Affidavit of Engineer 

104 Ring & Clark 

Consulting Radio Engineers 
Munsey Building 
Washington, D. C. 


Republic 2347 

City of Washington, District of Columbia, ss 

A. D. Ring, being first duly sworn upon oath deposes and 
says that he is a consulting radio engineer, a member of the 
firm of Ring & Clark, Washington, D. C. His qualifications 
as an engineer are known to the Federal Communications 
Commission through his employment by the Commission 
from 1934 to 1941, and through his statements in hearings 
before the Commission. He states that he has been retained 
by Station WCKY to determine whether or not the appli- 
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cation on file for the use of 1530 kc during daytime hours 
at Philadelphia, Pennsylvania, with a power of 10 kw, would 
cause objectionable interference to the operation of Station 
WCKY, Cincinnati, Ohio. 

Although there will be no ground wave interference be¬ 
tween the proposed operation and Station WCKY, a study 
of measurements made on the skywave signal of WCKY by 
the Federal Communications Commission indicates that 
there will be interference caused to the primary service area 
of Station WCKY by the proposed Philadelphia operation 
due to skywave interference during the period after sunrise 
and before sunset. 

A detailed study has been made of the WCKY signal as 
recorded at Baltimore during the year 1944. Average sig¬ 
nal values were obtained for the hours of sunrise minus 2 
to sunrise plus 2 and sunset minus 2 to sunset plus 2. It is 
estimated that the skywave transmission conditions between 
Philadelphia and Cincinnati would be very nearly equiva¬ 
lent to the conditions prevailing for transmission from Cin¬ 
cinnati to Baltimore. Assuming transmission conditions to 
be the same for both cases, it has been determined that the 
Philadelphia operation would cause objectionable interfer¬ 
ence within the 0.5 mv/m ground wave contour of Station 
WCKY for approximately two hours following sunrise at 
Philadelphia and for approximately one hour preceding 
sunset at Philadelphia on the average. The duration of 
the interference will be less in summer and greater in the 
winter months. It was also determined that, the ground 
wave service area of Station WCKY would receive limita¬ 
tions ranging from approximately 0.7 mv/m to 5 mv/m at 
the time of sunset in Philadelphia. The above con- 
105 siderations apply to primary service areas only; in¬ 
terference would also be caused to any skywave cov¬ 
erage produced by Station WCKY prior to sunset in Phila¬ 
delphia. It has been assumed that the proposed operation, 
if granted, would be licensed to operate during the hours 
from local sunrise to local sunset. 
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The proposed operation with 10 kw power at Philadel-i 
phia on 1530 kc will cause objectionable interference to 
WCKY within the 0.5 mv/m ground wave contour. This 
interference will be extensive. Complete data on the areal 
and population involved and the duration of the interfer-[ 
ence will be presented at the hearing. 

A. D. Ring, 

Affiant. 

Subscribed and sworn to before me this 10th day of May, j 
1946. 

Grace C. Ingels, 

Notary Public , D. C. 

(Seal) 

i 

My Commission expires June 2, 1946. 

« * • * * # # # # #! 

106 Order 

The Commission having under consideration a petition j 
filed May 13, 1946, by L. B. Wilson, Inc. (WCKY), Cincin¬ 
nati, Ohio, requesting leave to intervene in the hearing upon 
the above-entitled application; and 
It Appearing, That on May 10, 1946, the Commission 
granted the application of Patrick Joseph Stanton, Phila- i 
delphia, Pennsylvania, for a construction permit (File No. 
B2-P-4495), thereby rendering the instant petition moot; | 
It is Ordered, This 23rd day of May 1946, that the peti- ! 

tioil BE, AND IT IS HEREBY, DISMISSED. 

By the Commission, C. J. Durr, Commissioner. 

T. J. Slowie, 

Secretary. 

Signed by Above. Mailed by May 31 1946 Mail & Files. 

i 

i 

i 

i 
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107 Federal Communications Commission, Office of 
Secretary, May 29,1946. 

Petition for Reconsideration and Rehearing’ by L. B. Wilson, 
Inc., Licensee of Station WCKY 

To the Federal Communications Commission: 

Now comes L. B. Wilson, Inc., licensee of radio station 
WCKY, Cincinnati, Ohio, by its attorneys, pursuant to Sec¬ 
tion 405 of the Communications Act of 1934, as amended, 
and petitions the Commission to rehear and/or reconsider 
and set aside its action granting the above numbered and 
entitled application of Patrick Joseph Stanton (F.C.C. File 
No. B2-P-4495), and in support of the petition states: 

1. Patrick Joseph Stanton filed, on February 19, 1946, an 
application for a construction permit to construct and op¬ 
erate a new broadcast station at Philadelphia on the fre¬ 
quency 1530 kc with 10 kw power, daytime operation only. 
Said application was granted on May 10, 1946. 

2. L. B. Wilson, Inc., is the licensee of station WCKY at 
Cincinnati, Ohio, operating on 1530 kc with 50 kw power, 
unlimited time, and is classified as a Class I-B clear channel 
station. 

3. On May 13,1946, petitioner filed a petition to intervene 
in the hearing (Docket No. 7474) on the said application of 
Patrick Joseph Stanton alleging as a basis for such inter¬ 
vention that the proposed station would cause extensive 
and objectionable interference to station WCKY, if granted. 
Said petition to intervene (to which was attached an affi¬ 
davit by A. D. Ring, consulting radio engineer, dated May 
10, 1946) is incorporated herein by reference and specifi¬ 
cally made a part of this petition. 

4. WTien the petition to intervene was filed on Monday, 
May 13, 1946, neither the petitioner or its attorneys knew 
that the application of Patrick Joseph Stanton (File No. 

B2-P-4495) had been granted on Friday, May 10, 

108 1946. 

5. The said petition to intervene was dismissed by 
Motion Commissioner Durr on May 23,1946, as being moot. 
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6. On the basis of a study made by A. D. Ring and 

Stephen W. Kershner, Ring’s affidavit of May 10, and in ! 
Kershner’s affidavit of May 29,1946, petitioner alleges that 
field intensity measurements taken on station WCKY by 
the Commission, which have been in the Commission’s files, j 
examined by the said A. D. Ring and Stephen W. Kerslmer, ! 
indicate that there will be interference caused to the pri- j 
mary service area of station WCKY by the proposed Phila- j 
delpliia operation due to skywave interference for approxi- ! 
inately two hours after sunrise and approximately one hour i 
before sunset at Philadelphia. It also appears that the | 
ground service area of station WCKY will receive limita- i 
tions ranging from approximately 0.7 mv/m to 5 mv/m at j 
the time of sunset in Philadelphia. In the opinions of the 
said A. D. Ring and Stephen W. Kershner, interference 
would also be caused to any skywave coverage produced 
by station WCKY prior to sunset in Philadelphia. j 

Specific facts as to the alleged interference are set out in j 
the affidavit of A. D. Ring of May 10,1946, and the affidavit | 
of Stephen W. Kershner of May 29, 1946, and the graphs | 
(Figs. 1 and 2) attached thereto, which are made a part of 
this petition as if same had been fully copied herein. 

7. The Commission should reconsider and/or rehear and | 
set aside its order of May 10, 1946, granting the said appli¬ 
cation of Patrick Joseph Stanton (File No. B2-P-4495); 
designate the said application for hearing and afford the 
petitioner an opportunity to offer proof giving complete 
data on the areas and populations involved, and the dura- | 

tion and amount of interference that would be caused bv ! 

• 

the proposed station to the operation and reception of j 
WCKY. 

8. Under and pursuant to the Rules and Regulations, and j 
also as provided in the Standards of Good Engineering 
Practice promulgated by the Commission, all Class I-B j 
clear channel radio broadcast stations are legally entitled \ 
to be protected from objectionable interference within their j 
0.5 millivolt per meter daytime contours. As a Class I-B j 

I clear channel station, WCKY is entitled to that protection, j 


i 
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The operation of the station proposed for operation at Phil¬ 
adelphia, Pa., by Patrick Joseph Stanton (File No. B2-P- 
4495) would cause objectionable interference within 
109 the 0.5 millivolt per meter daytime interference-free 
service area of station WCKY and thereby would 
violate the Commission’s Rules and Regulations and also 
its Standards of Good Engineering Practice aforesaid. The 
legal rights of petitioner would, therefore, be adversely af¬ 
fected if the Commission should allow said proposed station 
to operate at Philadelphia, Pennsylvania, as specified and 
for which authority is sought in the above entitled and num¬ 
bered application, (File No. B2-P-4495). 

Wherefore, the Premises Considered, petitioner respect¬ 
fully prays, pursuant to Section 405 of the Communications 
Act of 1934, as amended, that the Commission make and 
enter an order reconsidering and/or rehearing and setting 
aside its said order of May 10, 1946, granting the applica¬ 
tion of Patrick Joseph Stanton (File No. B2-P-4495); ai}d 
to designate said application for hearing and make peti¬ 
tioner a party to said hearing, or authorize it to intervene 
and participate fully therein. And for such other and fur¬ 
ther relief as to the Commission may seem meet and proper. 

Respectfully submitted, 

L. B. Wilson, Inc. 

May 29,1946 

Affidavit of Engineer 

111 May 29, 1946 

City of Washington, District of Columbia, ss 

Stephen W. Kershner, being first duly sworn upon oath 
deposes and says that he is a consulting radio engineer, and 
that his qualifications as a radio engineer are known to the 
Federal Communications Commission through his state¬ 
ments in hearings before the Commission. He states that 
he is associated with the firm of Ring & Clark, Washing¬ 
ton, D. C., which firm has been retained by Station WCKY 




I 
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j 

to determine whether or not the application recently j 
granted for the use of 1530 kc during daytime hours at j 
Philadelphia, Pennsylvania, with a power of 10 kw would j 
cause objectionable interference to the operation of Station i 
WCKY, Cincinnati, Ohio. 

A detailed study has been made of the interference which I 
would be expected from such operation. This study has ! 
been based on field intensity measurements made by the j 
Federal Communications Commission. These field inten- j 
sity measurements consist of recordings of WCKY skywave 
signal in Baltimore, Maryland for several years. The re- j 
cordings for 1944 are the latest that have been analyzed by 
the Commission. 

The average signal values exceeded 50 per cent of each of ! 
the several hours (i.e. hourly median values) before and j 
after sunrise and before and after sunset were obtained j 
from the Commission’s files. The average median field in- ! 

W • I 

tensities for each of these hours were obtained for each 
month during 1944 and also for the entire year. 

Since the path between Philadelphia and Cincinnati is j 
very similar in respect to the path over which the record- j 
ings were made, it was assumed that transmission condi- j 
tions from Philadelphia to Cincinnati, except for distance, j 
would be identical with those measured from Cincinnati to j 
Baltimore. By taking into account the difference in the 
radiated fields and the vertical plane radiation characteris- | 
tics between the WCKY and the proposed Philadelphia an- ! 
tennas, the measurements were analyzed to determine the 
duration of interference within the 0.5 mv/m ground wave j 
contour of WCKY. 

Figure 1 is a graph showing the duration of interference 
within the normally protected primary service area of j 
WCKY. It was assumed that the Philadelphia station 
would operate from local sunrise to local sunset. It can be | 
seen that the interference w y ould begin at the time of sunrise 
in Philadelphia, and continue for V/* to 314 hours, and then j 
begin 15 minutes to 2 hours before sunset at Philadelphia j 

i 

I 
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and continue until sunset. The duration of interference 
would he generally greater during the winter months. 

The 1944 measurements were also analyzed to determine 
the maximum amount of interference caused to the primary 
service area of WCKY. Figure 2 shows the extent of the 
interference to WCKY at the time of local sunset in Phila¬ 
delphia, -which is the time of maximum interference during 
the evening hours. The average maximum interference 
based on average conditions for the year 1944 is 2.9 mv/m. 
Figure 2 also shows the limitation for the average of the 
three months of the year (January, November, December) , 
during which the highest signal values were recorded. This 
limitation is 4.3 mv/m. The data for the hours before and 
after sunrise were analyzed to determine the maximum in¬ 
terference which occurs at the time of sunrise in Philadel- , 
phia, and this value was found to be 8.7 mv/m based on the i 
average of the entire year’s data. The area and population 
within the interference areas shown on Figure 2 are given 
below:— 

112 Population Area 

Average for 1944 711,900 15,350 

Average for Jan. Nov. Dec. 1944 788,820 17,050 

The following assumptions were used in analyzing the 
data and arriving at the above conclusions. 

(a) The ratio of 10 per cent signal to the average of the 
50 per cent signals (average hourly median signal) was as¬ 
sumed to be the same as shown by Figure 8 of the F.C.C. 
Allocation Survey taken for a distance of 430 miles, the 
distance at which the recorded signals were received. 

(b) The signal intensity at greater distances than 430 
miles was obtained by assuming that signal would attenuate 
with distance as shown by the 10 per cent curve of Figure 
10 of the Allocation Survey, when the effect of vertical radi¬ 
ation characteristic of the antenna is taken into account. 

(c) An inverse field of 840 mv/m at one mile and an an¬ 
tenna height of 225 electrical degrees was assumed for the 
Philadelphia operation. 
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(d) An inverse field of 1650 mv/m at one mile and a;n 
antenna height of 183 electrical degrees was assumed fdr 
WCKY. 

(e) In determining the extent of the 0.5 mv/m contour c|f 
WCKY, a conductivity value of 10 x 10' 14 e.m.u. was used 
to the west, north and east with a gradual reduction to ja 
conductivity of 8 x 10" 14 e.m.u. toward the south, tlieSe 
values being taken from the F.C.C. conductivity map. 

The results of the analysis described above indicate tliijt 
there will be objectionable interference caused within thje 
normally protected primary service area of WCKY by day¬ 
time operation with 10 kw power in Philadelphia. This in¬ 
terference would be caused by daytime skywave propaga¬ 
tion during the hours after sunrise and before sunset. The 
duration of the interference is indicated on Figure 1 and thje 
maximum extent of the interference is indicated on Figurje 
2. This analysis was based on 1944 skywave condition^, 

but it is believed that this was a relativelv normal year for 

. * * 

skywave propagation, and therefore typical of conditions tb 
be expected in other years. 

Stephen W. Kershner, 

Affiant. 

Subscribed and s"worn to before me this 29th day of May, 
1946. 

Grace C. Ingels, 

(Seal) Notary Public, D. C. 

My Commission expires May 15, 1951. 


i 
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116 Federal Communications Commission, Office of! 
Secretary, Jun 7 1946. 

I 

Answer to Petition for Reconsideration and Rehearing 

Now comes Patrick Joseph Stanton, permittee in tlie| 
above-styled matter, and answers the Petition for Reconsid- j 
eration and Rehearing filed by L. B. Wilson, Inc., licensee 
of Station WCKY, Cincinnati, Ohio. In support of this | 
answer to the said petition, it is respectfully shown unto 
the Commission that: 

1. On May 10, 1946, the Commission granted the applica- j 
tion of Patrick Joseph Stanton for a construction permit j 
for a new standard broadcast station to operate on the fre¬ 
quency of 1530 kilocycles with power of 10,000 watts, day- j 
time hours of operation only, at Philadelphia, Pennsylvania. 
L. B. Wilson, Inc. filed a Petition to Intervene on May 13,! 
1946, -which petition was dismissed as being moot; the same ! 
petitioner then filed a Petition for Reconsideration and | 
Rehearing in this matter on May 29, 1946. 

2. The interference claimed by L. B. Wilson, Inc. in his 
Petition for Reconsideration and Rehearing is neither ad- j 
mitted nor denied by this permittee, and is not considered 
as objectionable interference within the meaning of the term j 
as prescribed by the Commission’s Rules and Standards of j 
Good Engineering Practice applicable to this matter. It is ! 
a well known phenomenon that erratic and almost unpre¬ 
dictable conditions apply to the so-called sunrise and sunset j 
periods and, therefore, in determining what consideration 

should be given to radio propagation during these | 

117 periods the Commission has from the outset disre- | 
garded such periods in making allocations for day- j 

time stations, such as in the instant case. If the Commis- j 
sion should adopt any other theory of allocation with re¬ 
gard to daytime stations it would be necessary to have in- | 
numerable rules to apply in the multitudinous cases that | 
would exist. Experience has shown it impractical to con- j 
sider the freaks of transmission that occur between one 
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hour before sunrise and sunrise, as well as the period be¬ 
tween sunset and one hour after sunset in determining av¬ 
erage night-time transmission conditions. Likewise, it is 
impractical to include the erratic conditions that occur be¬ 
tween sunrise and one hour thereafter, as well as one hour 
before sunset until sunset when considering average day¬ 
time propagation conditions. To do otherwise would fetter 
the administrative proceedings of the Commission with in¬ 
dividual considerations and standards as between broadcast 
stations in each particular allocation. 

3. If the petitioner in this matter desires to have changed 
the standards of allocation which are now in force, it is 
submitted that this proceeding is not the proper place for 
such consideration. At various times the Commission holds 
allocation hearings in which it considers changes in the 
standards that will be used, and in such hearings all parties 
are given an opportunity to present their claims and plans 
of standards which should be applied. Certainly the instant 
proceeding is not a legislative hearing for consideration 
and promulgation of the various standards that should be 
uniformly applied in the allocation of broadcasting facil¬ 
ities. 

4. Moreover, as the Rules of the Commission, the Stand¬ 
ards of Good Engineering Practice, and the plan of allo¬ 
cation now in effect do not in any manner countenance the 
interference urged by the petitioner in this case, as is set 

forth fully in the affidavit of Robert E. L. Kennedy, 
118 a qualified radio engineer, which affidavit is attached 
hereto and made a part hereof, the Petition for Re¬ 
consideration and Rehearing filed by L. B. Wilson, Inc. in 
this proceeding should be denied forthwith by the Commis¬ 
sion. 

Wherefore, the premises considered, this permittee re¬ 
spectfully prays that: 

1. The Petition for Reconsideration and Rehearing filed 
by L. B. Wilson, Inc. in this proceeding be denied; and 
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2. The Commission proceed forthwith to issue the con-! 
struction permit which was heretofore granted to Patrick! 
Joseph Stanton on May 10, 1946. 

Respectfully submitted, 

Patrick Joseph Stanton. 

June 7,1946 

* * * # # * # # * • 
119’ Affidavit 

City of Washington, 

District of Columbia, ss 

Robert E. L. Kennedy, having been duly sworn, deposes 
and says: 

1. That he is a qualified engineer engaged in consulting j 
engineering in the City of Washington, D. C-, and a member ! 
of the firm of Kear and Kennedy and that his qualifications | 
are a matter of record with the Federal Communications 
Commission. 

2. That the firm of Kear and Kennedy has been retained 
by Patrick Joseph Stanton of Philadelphia to investigate 
the possibility of interference to Station WCKY in Cincin- | 
nati from the new station in Philadelphia, authorized to 
operate on 1530 kc with 10 kw power, daytime only. 

3. That he has examined the Statement of Stephen W. j 
Kershner, engineer for WCKY, alleging daytime skvwave 
interference to WCKY from sunrise at Philadelphia to l 1 /-* 
to 3% hours thereafter and from 15 minutes to 2 hours be¬ 
fore sunset until sunset at Philadelphia. 

4. That he is familiar with the Rules and Regulations and 
Standards of Good Engineering Practice of the Federal j 
Communications Commission, and before preparing the 
Engineering Report filed with Mr. Stanton’s application, 
ascertained that no objectionable interference would be 
caused under the Commission’s Rules or Standards and so 

stated on the second page of the “Allocation Analy- 
120 sis” of said report. 

5. That Rule 3.6 defines ‘ * daytime ” as “ that period j 
of time between local sunrise and local sunset.” Rule 

j 
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3.23(c) “permits operation between average monthly local 
sunrise and average inonthlv local sunset” as defined bv 
the Table of Average Sunrise and Sunset Times contained 
in the Standards of Good Engineering Practice, and these 
Rules are modified by Rule 3.87 to permit, in some in¬ 
stances, operation of daytime only stations as early as 4 
a.m. local standard time. 

6. That the alleged interference to WCKY is no different 
than the interference which may exist on regional channels 
on which 5-kw stations operate non-directionally until local 
sunset and where the east-west mileage separation is in the 
order of 300 miles. There are many instances of such op¬ 
eration, and examples of such allocation occur on 1460 kc. 
between WHP, Harrisburg, Pennsylvania, and WBNS, 
Columbus, Ohio, where both stations operate non-direction- 
ally with 5 kw power until local sunset and are separated 
only 315 miles, and, also, on 1410 kc where KQV in Pitts¬ 
burgh, Pennsylvania, and WING in Dayton, Ohio, operate 
similarly with east-west separation of only 226 miles. In 
both the above instances, as well as on the 1530-kc channel, 
the frequencies are in the higher portions of the spectrum, 
where sky-wave propagation is comparable. 

7. That nianv stations have been granted construction 
permits and licenses for daytime only operation by the 
Commission, and some of these stations have operated many 
years with power up to and including 5 kw non-directionally. 
That recently the Commission has granted several daytime 
only construction permits, and in some instances the east- 

west mileage separation has been considerably less 
121 than the 500-mile separation between WCKY and 

the Philadelphia operation granted Patrick Joseph 
Stanton. 

8. That the operation of the station of Patrick Joseph 
Stanton will not cause objectionable interference to any 
existing co-channel or adjacent-channel station as objection¬ 
able interference is defined by the Rules and Regulations 
and Standards of Good Engineering Practice of the Fed¬ 
eral Communications Commission. 
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9. That the foregoing statements are true of his owiji 
knowledge except such statements as are based on inforj- 
mation and belief and as to such statements he believe^ 
them to be true. 

Robert E. L. Kennedy. 
Robert E. L. Kennedy. 

i 

Subscribed and sworn to before me this 6th day of June] 
1946. | 

Ethna White, 

(Seal) Notary Public . 

My Commission Expires February 15, 1951. 1 

* # # • # • • # # | 

125 July 12, 1946 j 

Mr. Patrick Joseph Stanton 1 

1211 Chestnut Street 
Philadelphia-?, Pennsylvania 

Dear Sir: i 

The Commission on May 10, 1946, granted your applica-j 
tion for construction permit (File No. B2-P-4495) for a new 
standard broadcast station at Philadelphia, Pennsylvania, 
to be operated on 1530 kilocycles, with 10 kilowatts power, 
daytime, subject to selection of a transmitter site and an- j 
tenna which meet the approval of the Commission. 

The issuance of the authorization will be withheld pend¬ 
ing the approval of the Commission of the application for 
modification of construction permit (File No. B2-MP-1983) j 
specifying the exact transmitter location and antenna to 
be used. j 

You are advised that the call signal “W J M J” has been | 
reserved and will be assigned if and when a construction 
permit is issued. 

Very truly yours, 

T. J. Slowie 
Secretary 

• ••#••«• • • 
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127 July 23, 1946 

Mr. Patrick J. Stanton 
Radio Station WJMJ 
1211 Chestnut Street 
Philadelphia 7, Pennsylvania 

Dear Sir: 

Attention has been given your application for approval of 
antenna and transmitter location (File No. B2-MP-19S3) in 
conjunction with your construction permit for a new sta¬ 
tion at Philadelphia to operate on 1530 kc with 10 kw power 
daytime. 

From the data that you submit, which appears to be rea¬ 
sonable, there are 61,512 persons within the 250 mv/m 
blanket area contour. While the population within the 500 
mv/m contour is below 1 % of the population of the metro¬ 
politan area, it is 22,245. 

It is noted that you are agreeable to take whatever steps 
necessary to satisfy reasonable complaints of blanketing 
signals. With the large population involved this could be a 
tremendous undertaking. 

From the maps, it appears that a more satisfactory site 
is possible, in that area that will give good service and yet 
be further removed from populated areas. 

The Commission will hold your application, without fur¬ 
ther action, for a reasonable time to allow you to seek a 
more acceptable site and will await your reply or further 
modification of your application. 

Very truly yours, 

T. J. Slowie 
Secretary 

• •«#••#• # * 
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141 Excerpt from Public Notice of the Federal 
Communications Commission 

Federal Communications Commission 

Washington 25, D. C. j 

Public Notice 63(S 

i 

Report No. 924—Broadcast Actions November 15,1946! 

The Commission en banc took the following action on No-| 
vember 14: 

STANDARD BROADCAST 

WCKYL.B. Wilson, Inc. 

Cincinnati, Ohio 

Adopted a Decision and Order denying petition of WCKY j 
for reconsideration directed against the Commission’s ac-j 
tion of May 10, 1946, granting without hearing the applica¬ 
tion of Patrick Joseph Stanton, for a new station at Phila¬ 
delphia, Pa., to operate on 1530 kc, 10 KW, daytime only, 
as the Commission is of the opinion that this grant does j 
not result in interference to petitioner’s station WCKY. 

i 

# « # # * # # * * • | 

130 Decision and Order on Petition for 

Reconsideration 

i 

By the Commission: 

I 

The Commission has before it a petition for reconsidera¬ 
tion filed May 29, 1946, by L. B. Wilson, Inc., licensee of 
radio station WCKY, Cincinnati, Ohio, directed against the 
action of the Commission on May 10,1946, granting without 
hearing the above-entitled application of Patrick Joseph 
Stanton, for a construction permit to erect a new standard j 
broadcast station to operate on the frequency 1530 kilo¬ 
cycles, with 10 kilowatts power, daytime only (Class II). | 
Station WCKY operates on the frequency 1530 kilocycles, I 
with 50 kilowatts power, unlimited time, at Cincinnati, Ohio, j 
and is classified as a Class I-B clear channel station. 

I 

I 
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The petitioner alleges, as the basis of its petition, that 
station WCKY, a Class I-B clear channel station, is entitled 
to protection from objectionable interference of its primary- 
service area up to the 0.5 mv/m daytime contour; that the 
proposed station will emit a skywave which will interfere 
with station WCKY’s primary service area for approxi¬ 
mately two hours after sunrise and approximately one hour 
before sunset at Philadelphia; and that station WCKY will 
receive limitations to its service ranging from approxi¬ 
mately 0.7 mv/m to 5 mv/m at the time of sunset in Phila¬ 
delphia. An answer to the petition, filed by Stanton, main¬ 
tains that the interference alleged by the petitioner is not 
“objectionable interference” within the meaning of the 
term as used in the Commission’s Rules and Standards. 

Under the Commission’s Rules and Regulations and the 
Standards of Good Engineering Practice concerning stand¬ 
ard broadcast stations, the primary service area of a Class 
I-B clear channel station daytime is entitled to protection 
from objectionable interference up to its 0.1 mv/m contour 
(See Standards, page 2). The Commission has also recog¬ 
nized that conditions of radio wave propagation permit op¬ 
eration on such clear channels by stations denominated as 
Class II, under conditions which do not allow objectionable 
interference (i.e. within the protected contours established 
for day and night primary service) wdth the so-called 
131 “dominant” clear channel station. The grant to 
Joseph Patrick Stanton, of which petitioner com¬ 
plains, is of a construction permit to operate daytime only 
as a Class II station. By definition under the Commission’s 
Rules (See Sections 3.6 and 3.23 (c.)) the term “daytime” 
means that period of time between the hours of average 
monthly local sunrise and average monthly local sunset. 

Petitioner’s complaint is that the operation of the pro¬ 
posed Stanton station at Philadelphia will result in skywave 
interference 1 to Station WCKY, Cincinnati, Ohio, during a 

i The distance between Cincinnati, Ohio, and Philadelphia, Pennsylvania, is 
about 500 miles. This distance is generally considered adequate to preclude 
any possibility of ground wave interference to Station WCKY from the op¬ 
eration of the proposed Stanton station, and petitioner does not allege ground 
wave interference. 



period following sunrise and preceding sunset. The Com¬ 
mission’s Rules relating to protection of daytime contours 
of Class I-B stations do not take cognizance of nor afford 
protection against skywave interference for the reason that 
such waves are not reflected effectively back to earth during 
the day. The skywave curves which are a part of the Com¬ 
mission’s Standards are based upon extensive measure- j 
ments of skywave signals produced by broadcasting sta- j 
tions under varying conditions and at various seasons of 
the year. In 1935, at the time these measurements were 
taken and other scientific, studies made, they indicated that 
such skywave signals as there were, were of very low order, 
and hence were considered of so little importance that the 
Standards of the Commission took no cognizance of daytime 
skywave propagation at broadcast frequencies. The pe¬ 
riods of diurnal change are, however, very uncertain and 
erratic in their effect on radio wave propagation. One some 
days in the periods immediately before and after sunrise 
and sunset, skvwaves may be reflected into areas which on 
other days, in the same periods of time, receive no such 
signal. In this state of the radio art, therefore, it is vir¬ 
tually impossible and the Commission believes it would be 
unreasonable to define “daytime” operation in terms as 
unstable, erratic and uncertain as the conditions of radio 
wave propagation at sunrise and sunset. 

Accordingly, the Commission is of the opinion that the 
grant to Patrick Joseph Stanton, Philadelphia, Pennsyl¬ 
vania, does not result in interference to petitioner’s station 
WCKY, Cincinnati, Ohio, as defined by the Commission’s 
Rules and Standards, and hence It is Ordered, This 14th 
day of November 1946, that the said petition of L. B. Wil¬ 
son, Inc. (WCKY), Cincinnati, Ohio, for reconsideration 
Be, and It is Hereby, Denied. 

Federal Communications Commission 

T. J. Slowie, 

(Seal) Secretary. 

Signed for above. Mailed by Mail & Files Nov. 20 1946. 

*•##**#* *# 
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134 DAY LETTER COLLECT NOVEMBER 26, 1946 

PATRICK JOSEPH STANTON 

radio station WJMJ 
1211 CHESTNUT STREET, 

PHILADELPHIA 7, PENNSYLVANIA 

COMMISSION GRANTED YOUR APPLICATION B2-MP-19S3 FOR MODI¬ 
FICATION OF CONSTRUCTION PERMIT FOR APPROVAL OF ANTENNA 
AND TRANSMITTER LOCATIONS. TOWER TO BE MARKED IN AC¬ 
CORDANCE WITH SPECIFICATIONS A-4-A. 

T. J. SLOWIE, SECRETARY 
FEDERAL COMMUNICATIONS COMMISSION 
**###*#* * * 

135 Received Dec 4 1946 Federal Communications 
Com. Mail & Files Section. 

Petition for Interim Relief 

To the Federal Communications Commission : 

Now comes, L. B. Wilson, Inc., licensee of radio Station 
WCKY, Cincinnati, Ohio, by and through its attorneys and 
pursuant to the provisions of Section 10 (d) of the Admin¬ 
istrative Procedure Act, approved June 11, 1946, respect¬ 
fully requests that the Commission afford it interim relief 
to maintain the status quo in the proceedings upon the 
above-described matter pending determination upon the 
appeal therein which is now pending before the United 
States Court of Appeals for the District of Columbia (No. 
9434). 

In support thereof, it is respectfully shown unto the Com¬ 
mission as follows: 

(1) On May 10, 1946 the Commission granted without 
hearing the application of Patrick Joseph Stanton for a 
construction permit to erect a new standard broadcast sta¬ 
tion to operate on the frequency 1530 kc, with 10 lav power, 
daytime only (Class II Station) at Philadelphia, Penn¬ 
sylvania. 

(2) On November 14, 1946 the Commission adopted a 
Decision and Order denying petition of petitioner herein 
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in which the Commission was requested to reconsider itsj 
action of May 10,1946 and to designate the said applicatiori 
of Patrick Joseph Stanton for hearing. 

(3) On November 20, 1946 the Commission, by the Sec-j 
retary, granted an application for modification of construct 
tion permit (File No. B2-MP-1983) filed by Patrick Josephj 
Stanton requesting approval of proposed transmitter loca-| 
tion and of proposed antenna system. 

(4) On December 2,1946 petitioner herein filed a “Noticej 
of Appeal” and “Statement of Reasons Therefor” 

136 with the United States Court of Appeals for the Dis¬ 
trict of Columbia (No. 9434), directed against the| 
Commission’s actions of May 10, 1946 and November 14,j 
1946. 

(5) The Commission is authorized under the provisions 
of Section 10 (b) of the Administrative Procedure Act of 
1946 to postpone the effective date of an action taken by it. 
In this connection attention of the Commission is respect¬ 
fully invited to the fact that its order of May 10, 1946 was 
issued without affording to petitioner herein an opportun-i 
ity to show at a hearing the extent and duration of thej 
interference which would be caused to Station WCKY bvj 
the operation of the proposed Stanton station at Philadel-j 
phia. In view of the pendency of the appeal in the above j 
matter, it is respectfully urged that the status quo be main-1 
tained pending the determination of such appeal and that j 
the effective date of the action taken by the Commission on | 
May 10,1946 be postponed. 

(6) The attention of the Commission is respectfully in-j 
vited to the provisions of Section 1.390 (f) of the Commis-j 
sion’s Rules under which it is provided that, upon good! 
cause shown, the Commission may stay the effectiveness of I 
an Order previously issued, granting an application with-| 
out hearing and that such a stay will be effective pending! 
the decision upon a petition for rehearing. Therefore, it is! 
requested that the Commission issue an Order staying the | 
effectiveness of the above-described action of the Secretarv i 
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of the Commission taken on November 20, 1946 and pub¬ 
lished on November 26, 1946 granting without hearing the 
application of Patrick Joseph Stanton for modification of 
construction permit (File No. B2-MP-1983). It is further 
requested that such Stay Order continue in effect until such 
time as final determination has been made of the above-de¬ 
scribed appeal. 

(7) In addition, it is prayed that the Commission stay 
any and all actions or proceedings upon any other applica¬ 
tions, requests or other matters now pending before the 
Commission which may not be known to petitioner and are 
not otherwise described herein which, if carried to comple¬ 
tion, would result in issuance of any authorization to 
Patrick Joseph Stanton to construct, conduct equipment or 
program tests, or in any manner operate a new standard 
broadcast station at Philadelphia, Pennsylvania on the fre¬ 
quency 1530 kc either on a temporary or regular basis. 

(8) Further, it is requested that the Commission 
137 recall, or set aside any construction permit, modifica¬ 
tion of construction permit, or other permits, ap¬ 
provals or authorizations which it may have issued to 
Patrick Joseph Stanton for the construction, temporary or 
regular operation of a new’ standard broadcast station at 
Philadelphia, Pennsylvania on the frequency 1530 kc or for 
the conduct of any program, equipment or other tests of 
such station. 

Wherefore, the Premises Considered, petitioner respect¬ 
fully prays that the Commission: 

(1) Postpone the effective date of its action of May 10, 
1946, 

(2) Recall or set aside the action taken by the Secretary 
on November 20, 1946 granting without hearing the above- 
described application for modification of construction per¬ 
mit (File No. B2-MP-1983), 

(3) Recall, set aside, or issue a Stay Order upon any con¬ 
struction permit or modification thereof which has been 
issued to Patrick Joseph Stanton, 
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(4) Stay all action upon any and all matters relating tb 
the above-described proposal of Patrick Joseph Stanton to 
construct a new standard broadcast station at Philadelphia 
pending determination of the above-described appeal; and 

(5) Withhold the issuance of any authorization to Stan[ 
ton for program tests, equipment tests, or other form of 
temporary or regular operation and that any such authori¬ 
zations which may have been issued be recalled or set asideL 

Respectfully submitted, 

L. B. Wilson, Inc. 

Licensee of Radio Station WCKY 

December 3, 1946 
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©niteb States Court of Appeals 

• \ 
DISTRICT OP COLUMBIA 

No. 9434 

L. B. Wilson, Inc., appellant 

v. 

Federal Communications Commission, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

I 

This is an appeal taken on December 2,1946 by L. B. Wilson, 
Inc., from a decision of the Federal Communications Commis¬ 
sion denying a petition filed by appellant for reconsideration of 
the grant of a construction permit for a new radio station to 
Patrick Joseph Stanton, intervener herein. On January 211 
1946, Patrick Joseph Stanton filed an application for a con-j 
struction permit for a new standard broadcast station (WJMJ) 
to be located at Philadelphia, Pennsylvania, and to be operate^ 
on the frequency 1530 kilocycles with 10 kilowatt power during 
the daytime hours only (R. 5-78). This application was con-! 
sistent with Section 3.22 and 3.25(b) of the Commission’s! 
Rules and Regulations authorizing the licensing of Class Hi 
stations to operate daytime only on Class I or clear channels. | 
Because the Stanton application was mutually inconsistent! 
with an application for a new station filed by the Allentown 
Broadcasting Company which sought authority to operate on! 
1540 kilocycles, both of these applications were designated for ) 
hearing by the Commission on March 27, 1946 (App. 17-18). j 
However, after the Allentown Broadcasting Company amended i 


I 
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its application so that it would no longer be mutually incon¬ 
sistent with the Stanton application, Stanton petitioned the 
Commission to remove his application from the hearing docket 
and to consider and grant the application without a hearing 
(App. 19-21). By an order dated May 10, 1946 the Commis¬ 
sion removed the Stanton application from the hearing docket 
and granted it subject to the filing of appropriate engineering 
data within 60 days (App. 21). On May 13, 1946, appellant, 
L. B. Wilson, Inc., licensee of Radio Station WCKY, which 
operates on 1530 kilocycles with 50 kilowatt power unlimited 
time at Cincinnati, Ohio and is classified as a I-B clear chan¬ 
nel station, filed a petition for leave to intervene in the hearing 
that had been set on the Stanton application. The basis of its 
petition for leave to intervene was that the operation of the 
Philadelphia station by Patrick Joseph Stanton would cause 
daytime skywave interference to the groundwave signal of 
WCKY (App. 22-25). Since this petition was filed 3 days 
after the application of Patrick Joseph Stanton had been re¬ 
moved from the hearing docket and granted, it was dismissed 
as moot by an order of the Motions Commissioner dated May 
23,1946 (App. 25). On May 29,1946, appellant filed a petition 
for reconsideration and rehearing of the grant to Patrick 
Joseph Stanton on the grounds that objectionable interference 
to the service of WCKY would be caused by the operation of the 
Philadelphia station. It was again alleged that WCKY would 
suffer daytime skywave interference to its groundwave signal 
(App. 26-34). On June 7, 1946 Patrick Joseph Stanton filed 
an answer to this petition for reconsideration and rehearing 
(App. 35-39). By decision and order dated November 14,1946 
the Commission denied the petition for reconsideration filed 
May 29, 1946 by appellant on the ground that its Rules 
relating to daytime contours of Class I-B stations do not take 
cognizance of nor afford protection against daytime skywave 
interference (App. 41-43). On December 2, 1946 appellant 
filed an appeal in this Court from the Decision of the Commis¬ 
sion in denying its petition for reconsideration of the grant to 
Patrick Joseph Stanton (App. 2-5). On December 31, 1946, 
Patrick Joseph Stanton filed a Notice of Intention to Intervene 
tn this proceeding (App. 6-9). 
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SUMMARY OF ARGUMENT 


Since the Commission’s action in granting the Stanton appli¬ 
cation in no way constituted a modification of WCKTST’s 
license or a change in the class or character of its frequency 
1530 kilocycles, appellant was not entitled to a hearing under 
Sections 303 (f) and 312 (b) of the Communications Act of 
1934 in connection with the grant of that application. Appel¬ 
lant’s allegation that it might suffer some daytime skywaye 
interference to its groundwave signal by reason of the opera¬ 
tion of WJMJ did not allege injury to any legally protected 
interest of appellant in view of the fact that WCKY is not 
entitled under the Commission’s Rules and Regulations to 
protection against this type of interference. Sections 3.24 (b) 
and 3.28 (a) of the Commission’s Rules and Regulations pro¬ 
vide that the Commission’s Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations shall be used 
to determine what constitutes an objectionable interfering 
signal with the Commission’s Rules and Regulations. These 
Standards clearly establish that they do not take cognizance 
of, or afford protection against daytime skywave interference. 

The Commission has consistently held that its Rules and 
Regulations do not protect licensees against this type of inter¬ 
ference. Baylor University and Carr P. Collins (decided 
September 7,1943); Petition of Clear Channel Group (decided 
January 2, 1947). The reason why the Commission’s Rules 
and Regulations do not afford protection against daytime sky- 
wave interference is that the Commission found that it would 
be unreasonable to recognize this type of interfering signal, 
which scientific studies made over a substantial period of time 
prove to be very unstable, erratic and uncertain. The deterj 
mination not to afford licensees protection against daytime 
skywave interference, made after a long legislative hearing 
was consistent with the Commission’s policy of affording pro-j 
tection against only those types of interfering signals which itj 
is reasonable and in the public interest to take cognizance of 
in assigning radio stations to the various frequencies. 
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Since under the Commission’s Rules and Regulations ap¬ 
pellant was not entitled to protection against daytime skywave 
interference and since the grant to Station WJMJ did not 
result in injury to any other interest entitled to protection 
under these Rules, appellant’s contention that its license has 
in substance been modified without the hearing required by 
Sections 303 (f) and 312 (b) of the Communications Act is 
without merit. The case of Federal Communications Com¬ 
mission v. National Broadcasting Company, Inc., ( KOA ), 319 
U. S. 239, does not support appellant’s contention that its 
license has been modified; in fact that case establishes that 
WCKY is entitled only to protection against Commission ac¬ 
tion at variance with the existing Rules or action resulting in 
objectionable interference within the meaning of the Rules. 
Since the interference alleged here is not of the type against 
which protection is afforded by the Rules, nothing in the 
KOA decision required that appellant be afforded a hearing on 
WJMJ’s application. 

n 

The Commission properly refused to consider, in connection 
with the application of WJMJ, possible changes in its Rules 
and Regulations concerning daytime skywave interference. 
At least 75 licensees and about 100 permittees of Class II 
stations authorized to operate “daytime only” on Class I 
channels would be affected by any such revision of the Com¬ 
mission’s Rules and these persons would be entitled to a hear¬ 
ing before any such changes could properly be made. This 
type of question, therefore, could only be appropriately con¬ 
sidered in a legislative hearing. * Ward v. Federal Communi¬ 
cations Commission, 71 App. D. C. 166, 108 F. 2d 486; Dr. 
George W. Young (WDGY ), 2 F. C. C. 704 (1936). More¬ 
over, a full scale legislative hearing (Docket No. 6741) is now in 
progress in which evidence may be presented regarding pos¬ 
sible revisions in the Commission’s Rules relating to daytime 
skywave interference. The Commission has determined that 
there is no justifiable reason why the pendency of this legisla¬ 
tive hearing should serve to suspend the exercise of the Com¬ 
mission’s licensing functions in conformity with existing Rules. 
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Petition of Clear Channel Group (decided January 2, 1947). 
In case of any change in the Rules to afford licensees protection 
against daytime skywave interference, the grant to WJMJ 
would be appropriately modified so that WCKY would be 
given whatever protection the Rules should afford it and all 
other stations of the same class. The Commission expressly 
stated in the opinion on the Petition of Clear Channel Groilp 
(decided January 2, 1947) that all grants to daytime stations 
are subject to whatever changes in the Rules may be made as 
the result of this legislative hearing. Under these circuni- 
stances, the Commission committed no error in acting in con¬ 
formity with its existing Rules in making the grant to Stanton. 
Pittsburgh Radio Supply House ( WJAS) v. Federal Commun¬ 
ications Commission, 69 App. D. C. 22, 98 F. 2d 303; Ward v. 
Federal Communications Commission, 71 App. D. C. 166, 108 
F. 2d 486. i 

i 

ARGUMENT i 

I. Appellant was not entitled under the Commission’s Rules tb 
protection against daytime skywave interference. Hence, it 
was not denied a hearing in violation of the Communications 
Act 

j 

The sole question of substance raised in this appeal is 
whether or not the Commission improperly held that Statioh 
WCKY was not entitled, under the Commission’s Rules an<jl 
Regulations, to protection against daytime skywave interj- 
ference that might be caused in the hours after sunrise anq 
before sunset by the operation of the new Station, WJMJ, iiji 
Philadelphia, Pennsylvania. No other substantial objection 
to the grant to Stanton has been alleged either before the Com{ 
mission or this Court. 

The substance of WCKY’s contention in this appeal is thai 
the grant to WJMJ amounted to a modification of WCKY’i 
license and a change in the class or character of the frequency 
1530 kilocycles and, therefore, appellant was entitled to a hear-j 
ing under the provisions of Sections 303 (f) and 312 (b) of tlte 
Communications Act before the grant could properly be made 
(App. Br. pp. 12-20). Whether or not WCKY was deprived, 
of a statutory right to a hearing by reason of the grant to 


i 
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WJMJ hinges upon whether, under the Commission’s Rules 
and Regulations, WCKY was entitled to protection from day¬ 
time skywave interference to its groundwave signal which 
might be caused by the operation of WJMJ. As this Court is 
aware, the mere existence of some interference does not in and 
of itself create injury to a legally protected interest of a station 
suffering such interference, since no station enjoys a right to 
be free from all interference whatsoever. It is only when a 
station suffers interference of the type and magnitude recog¬ 
nized by the Commission’s Rules and Regulations within a 
service area which, under its classification, is legally entitled 
to be free from such interference, that any legally protected 
interest is involved. As will be shown below, Station WCKY 
is not entitled under the Commission’s Rules and Regulations 
to protection from daytime skywave interference to its ground- 
wave signal. Therefore, it was not deprived of any right to a 
hearing under Sections 303 (f) and 312 (b) of the Communi¬ 
cations Act in connction with the grant of the application of 
WJMJ. 

A. The Commission’s Rules and Regulations do not protect WCKY from 

daytime skywave interference 

In its brief (pp. 12-13), appellant contends that the Com¬ 
mission improperly held that WCKY is not entitled to protec¬ 
tion from daytime skywave interference to its groundwave 
service. It is clear, however, that the Commission was 
entirely correct in its determination that its existing Rules 
and Regulations do not take cognizance of, or afford protection 
against daytime skywave interference to a groundwave signal. 
In order to present with clarity the issues and problems in¬ 
volved in this appeal, a preliminary statement of technical 
background is appropriate. 

Radio broadcasting stations emit two types of waves or 
signals: the groundwave, which is conducted over the earth 
for relatively short distances, dependent upon the electrical 
conductivity characteristic of the particular soil; and the sky- 
wave which travels through the sky and is sometimes refracted 
back to the earth. The groundwave, a very constant signal, is 
heard with clarity both day and night within the area in which 
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there exists a signal of sufficient strength to give adequate rad*o 
reception. During daytime hours useful and reliable broad¬ 
cast service is rendered solely by the groundwave signal; this 
service is called primary, or groundwave service. The skjj- 
wave, on the other hand during the daytime is of highly uncer¬ 
tain characteristics and is not relied on to render a broadcast 
service since, although a small portion of the signal may be 
refracted to earth, it dissipates almost entirely into the atmos¬ 
phere. During nighttime, however, by reason of the phenom¬ 
enon of refraction, the skywave signal assumes more reliable 
characteristics and affords a service known as secondary ok* 
skywave service, in an area more extensive than that served by 
the groundwave. In this case, WCKY claims that the dayf- 
time skywave signal emitted by WJMJ at Philadelphia, Pennj- 
sylvania, will cause objectionable interference to the primary 
or groundwave service, rendered by WCKY at Cincinnati, Ohio. 

Appellant contends (Br. pp. 12-13) that by the Commis¬ 
sion’s Rules and Regulations its primary or groundwave service 
area is protected from interference caused by the daytime skyj 
wave signal of WJMJ. WCKY is a Class I-B station and by 
Sections 3.21 and 3.22 of the Commission’s Rules is protectecj 
from objectionable interference within its primary service areai 
However, Sections 3.24 (b) and 3.28 (a) of the Commission’^ 
Rules and Regulations both provide that the relevant portion^ 
of the Commission’s Standards of Good Engineering Practice\ 
Concerning Standard Broadcast Stations 1 (hereinafter cited as 
Standard of Good Engineering ) shall be used to determine what| 
constitutes an objectionable interfering signal within the Com-] 
mission’s Rules and Regulations. Consideration of these 
Standards of Good Engineering clearly establish that they do 
not take cognizance of or afford protection against daytime 
skywave interference. 

Pages 7 through 10 of the Standards of Good Engineering j 

describe in detail the method for determining objectionable 

— 

1 Changes in these Standards were adopted by the Commission on January ; 
31, 1947. They do not however affect the Commission’s decision in this case 
and references in this brief to the Standards refer to their text before these j 
changes were adopted. 
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interference recognized by the Commission’s Rules and Regu¬ 
lations. Thus it provides (p. 7): 

Objectionable interference from a station on the same 
channel shall be considered to exist to a station when, 
at the field intensity contour specified in Table IV with 
respect to the class to which the station belongs, the 
field intensity of an interfering station * * * oper¬ 
ating on the same channel, exceeds for ten (10) percent 
or more of the time the value of the permissible inter¬ 
fering signal set forth opposite such class in Table IV. 

The portions of Table IV referred to above, relevant to this 
case provide (page 10, Standards of Good Engineering ): 


Table IV .—Protected service contours and ‘permissible interference 
signals for broadcast stations 


Class of 
channel 
used 

Permissi¬ 
ble power 

Signal intensity contour of area 
protected from objectionable 
interference 

Permissible interfering 
signal on same chan¬ 
nel 

Day 5 

Night 

Day * 

Night« 

Clear.... 

50 kw. 

SC 100 uv/m.. 
AC 500 uv/m.. 

Not duplicated.. 

5 uv/m.... 

Not dupli¬ 
cated. 

Clear.... 

10 kw to 
50 kw. 

SC 100 uv/m.. 
AC 500 uv/m.. 

50 uv/m (50% 
skywave). 

5 uv/m.... 

25 uv/m. 


* Groundwavo. 

* Skywave field intensity tor 10 percent or more of the time. 
SC-same channel. 

AC-adjacent channel. 


Appellant, in reproducing this table in its brief, fails to 
reproduce the last column (Br. p. 36). However, footnote 3 
of the omitted column, in defining the permissible interfering 
signal of another station on a I-B channel, expressly notes that 
during the day only a groundwave signal is recognized as an 
interfering signal. As footnote 4 of Table IV indicates, it is 
only at night that skywave is recognized as an interfering sig¬ 
nal under the Commission’s standards. Thus it would be clear 
by reference to this table alone that the Commission’s Rules do 
not recognize as an interfering signal a skywave signal emitted 
in the daytime. However, this conclusion is made inescapable 
by other provisions of the Standards of Good Engineering 
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which describe the method for determing objectionable 
interference. 

Page 8 of the Standards of Good Engineering provides the 
methods for calculating objectionable interference. It is there 
stated: 

! 

The existence or absence of objectionable interference 
from stations on the same or adjacent channels shall be 
determined by one of the following methods: 

(a) By actual measurements made according to thh 
method hereafter described; 

or, in the absence of such measurements: 

(b) By reference to the propagation curves in Figure 
1 and Appendix I. . . . 

***** 

Page 9 of the Standards of Good Engineering provides that 
in computing skywave field intensity of an interfering signal, 
use shall be made of the graph or propagation curve set forth 
in Figure 1 of the Standards of Good Engineering entitled 
“‘Average skywave field intensity’ (corresponding to th^ 
second hour after sunset at the recording station)”. This 
propagation curve deals exclusively with nighttime skywave 
signals and appellant apparently concedes (Br. pp. 22-25) that 
no curve is offered for calculating daytime skywave signalsi 
Figure 1, Standards of Good Engineering. In fact an extensive 
analysis of scientific data would be required to establish a 
propagation curve or any other substantive Standard upon 
which the calculation of the intensity of daytime skywave sig¬ 
nals could be based. 

However, appellant claims (Br. pp. 22-25) that actual 
measurements have been made in the past and by reason of 
these measurements the alleged skywave interference could be 
calculated in accordance with the Commission’s Standards. 
In this connection, it should be noted that page 8 of the Stand¬ 
ards requires actual measurements to be “made according toj 
the method hereafter described.” Reference is then made in 
pages 9-10 of the Standards of Good Engineering to Annex III 
entitled “Interference from Skywave Signals” which describes 
in detail the method for the calculation of interference from 
skywave signals by measurement. Standards of Good Engi- 
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neering, pages 19-21. 2 Consideration of this Annex establishes 
that it refers exclusively to the calculation of nighttime sky- 
wave signals. Reference is nowhere made in Annex III to 
daytime skywave signals as an interfering signal. Provision 
is made solely for the calculation of interference caused by a 
skywave signal at night, and no directions are given for the 
measurement of daytime skywave signals. In fact it should 
be noted that even in determining the intensity of nighttime 
skywave signals by measurement, reference is required to Figure 
1 which relates solely to nighttime skywave. Thus the calcu¬ 
lations made by appellant’s engineer (App. 28-31) were not 
iiLaccordance with any method described in the Commission’s 

‘Annex III provides in part (p. 20-21): “Recordings may be made on 
l>oth stations from sundoicn over the entire path until midnight at the 
recording station. These records should be analyzed for each night and 
for the entire period of recording and graphs drawn which show field in¬ 
tensity versus percent time. The 10-percent signal determined for the 
principal station for the entire period must be modified by a correction 
factor determined from a comparison of the 10-percent signal from the 
monitor station to the value determined from the 10-percent curve of Figure 
1 for the same distance, power, and pertinent antenna characteristic. Thus, 
if the 10-percent signal from the Figure 110-percent curve is 500 uv/m and 
the measured 10-percent signal on the monitor station 350 uv/m, then the 
10-percent signal from the principal station should be multiplied by the 
factor of 500/350 or 1.43 to determine the interfering signal. Recordings 
for at leant 10 nights are required. If.it is not practical to follow this 
procedure, due to interference to the reception of the principal station 
recorded, the following procedure Is required: 

Record the monitor station and the principal station during the earliest 
hour that the principal station can be recorded. The measurements must 
l»e for at least 1 continuous hour each night and preferably not less than 2 
hours each night. In all cases the monitor station must be recorded simul¬ 
taneously. These measurements must be taken for at least 10 nights. 
Establish the 10 percent value of the fields during the period when both 
are measured. The 10 percent value of the field for the principal station 
must be corrected in the following manner: 

Compare the 10 percent value of the signal for the monitor station with 
the 10 percent value determined from Figure 1 for the same distance 
reduced to the same power for comparable radiation at the appropriate 
angle. Thus, if the 10 percent signal from the Figure 1 10-percent curve 
is 500 uv/m and the measured 10 percent signal on the monitor station is 
400 uv/m then the 10 percent signal from the principal station should be 
multiplied by the correction factor of 500/400 or 1.25. The value obtained 
in this way is to be considered the interference value of signals for use in 
all allocation problems. (Italics added.) 
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Standards since Annex III was inapplicable and no other 
method is referred to at any place. 

Moreover, the calculations made by appellant’s engineer 
rely on propagation curves which relate solely to nighttime 
skywave interference. Thus the engineering affidavit (jApp. 
30) states that Figures 8 and 10 of the Allocation Survey bf the 
Commission dated September 1, 1936 were assumed tp be 
applicable to the measurements taken of WCKY’s skytoave 
signal. However, Figure 10 referred to is exactly the same as 
Figure 1 of the present Standards of Good Engineering arid in 
fact is labeled in the Allocation Survey as the “Average Sky- 
wave Field Intensity (corresponding to the second hour after 
sunset at the recording station).” Further Figure 10 which is 
based upon Figure 8 and upon which appellant’s engineer jtlso 
relied, relates exclusively to nighttime skywave signals. Page 
19 of the Allocation Survey expressly states that the measure¬ 
ments upon which Figure 8 is based were made only at night. 
It states “Although these curves were determined by datal for 
the latest hour available, it is believed that they may be used 
for any period of the night during which the average field 
intensity does not vary with time. When the average field is 
varying with the respect to time, e. g. just before and after sun¬ 
set, the curves may still be expected to apply for short periods 
of time—say 5 or 10 minutes—and by adding together the 
values determined for these short intervals a new set of ratios 
could be obtained for longer intervals in a manner exactly tihe 
same as that used for combining the hourly intervals bn 
the separate nights to give a value for the entire record¬ 
ing period” (Allocation Survey pp. 19-20). Thus the Alloca¬ 
tion Survey expressly pointed out that Figure 8 was not 
applicable to skywave curves emitted during the diurnlal 
change. Indeed no such curves have ever been adopted by the 
Commission and made a part of the Rules. As the Commission 
pointed out in its opinion in the instant case, under the present 
state of the radio art, it believes it would be unreasonable to 
define daytime operation in terms of such an erratic signal 
(App. 43). Thus, appellant’s engineer in making calculations 
of daytime skywave based on measurements, improperly made 


i 

I 
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use of propagation curves dealing solely with nighttime sky- 
wave signals. 

The reason why appellant’s engineer had to make use of 
nighttime skywave curves is easily understandable in view of 
the fact that the Standards of Good Engineering contemplate 
that actual measurements will only be used after propagation 
curves or other quantitative standards of signals, recognized by 
the Commission to be reasonably ascertainable, have been 
adopted. Standards of Good Engineering, p. 10. The meas¬ 
urements used by appellant’s engineer were strictly experi¬ 
mental measurements which have been made by the Commis¬ 
sion with a view to possible revision of the Standards of Good 
Engineering to make them consistent with the ascertainable 
scientific facts. Obviously, such experimental data could not 
be used in a licensing proceeding for the benefit of one individ¬ 
ual station in view of the other provisions of the Standards of 
Good Engineering which establish without a doubt that day¬ 
time skywave signal is not recognized by these Standards as an 
interfering signal. 

Thus it is clear that the only interfering signal contemplated 
by the Standards in daytime is groundwave signal. Appellant’s 
reference in its brief (p. 36) to the method for calculation of 
interfering signals in daytime is entirely inapplicable since it 
is quoted from Annex I of the Standards specifically entitled 
“Interference from groundwave signals.” No instructions are 
given at any place in the Standards for calculating the intensity 
of daytime skywave signals and no propagation curve or other 
quantitative standard is offered to be used in any such calcu¬ 
lation. In fact no reference is made to daytime skywave sig¬ 
nals at any point in the Standards of Good Engineering. It is 
thus clear that the Commission’s determination that the Rules 
and Regulations and the Standards of Good Engineering do not 
recognize daytime skywave as an interfering signal was clearly 
reasonable and correct. In view of this fact appellant’s con¬ 
tention (Br. pp. 26-21) that Stanton failed to establish that 
appellant’s station will not be subject to objectionable inter¬ 
ference within the Commission’s Rules and Regulations is 
withoutmerit. 
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The status of the Commission’s Rules with respect to the 
recognition of daytime skywave as an interfering signal has 
been considered by the Commission on several occasions since 
1939. On each occasion, the Commission has consistently 
held that its Rules and Regulations do not protect licensees 
from this type of interference. Baylor University and Carr 
P. Collins (decided September 7, 1943); Petition of Cleat 
Channel Group (decided January 2, 1947). The reason why 
the Commission’s Rules do not afford protection against day¬ 
time skywave interference, as the Commission’s decision in the 
instant case points out, is that scientific studies which have 
been made over a long period of time indicate that in the day¬ 
time such skywave signals as may be propagated are exceeding¬ 
ly uncertain in occurrence, and duration, and are of very low) 
intensity. The signals have, therefore, been considered of so 
little significance that the Commission has felt that they 
should not be given recognition in the Commission’s Standards 
of Good Engineering . The Commission said in the Baylor case: i 

The sky wave curves which are a part of the Com-| 
mission’s standards are based upon extensive measure-) 
ments of sky wave signals produced by broadcasting! 
stations under varying conditions and at various seasons 
of the year. In 1935, at the time these measurements) 
were taken and other scientific studies made,, they in- j 
dicated that such sky wave signals as there were, were I 
of very low order, and hence were considered of so little 
importance that the Standards of the Commission took j 
no cognizance of daytime sky wave propagation at j 
broadcast frequencies. 

However appellant contends that the propagation curve, on j 
which the Commission relied was inaccurate as applied to j 
WCKY, a station operating on 1530 kilocycles. (Br. pp. 24- 
25). It bases its contention on the fact that most of the | 
measurements upon which these curves are based were made j 
prior to 1937, when the Commission extended the Standard ] 
Broadcast Band to include frequency 1530 kilocycles. How- I 
ever, these curves and the other applicable provisions of the j 
present Standards of Good Engineering were adopted in 1939 j 
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after a formal hearing from June 6 to June 30, 1938, and in¬ 
formal engineering conferences on June 5 and June 6, 1939, at 
which 45 representatives of broadcast equipment manufactur¬ 
ers, networks, broadcast associations, and consulting engineers 
were present. Fifth Annual Report of the Federal Communi¬ 
cations Commission (1939), pp. 37-42. The problems in con¬ 
nection with the formulation of proper engineering standards 
with respect to skywave signals, both daytime and nighttime, 
were considered at length in that hearing. Thus the Com¬ 
mission on direct examination of its Assistant Chief Engineer 
introduced into evidence the skywave curves of WLW derived 
from measurements taken in 1938. These curves included 
relevant data as to the field intensity of daytime skywave sig¬ 
nals. Figures 1 and 2, FCC Exhibit No. 10, Docket No. 
5072-A. While many rules and standards were vigorously 
contested, no one contested the failure of the proposed rules to 
afford protection against interference from daytime skywave 
signals. In fact, Mr. John V. L. Hogan testifying for the Na¬ 
tional Association of Broadcasters was of the opinion that in 
view of the characteristics of skywave signals the method for 
determining measurements of even nighttime skywave signals 
should be made more strict, requiring an applicant to show his 
data was more reliable than the average skywave field intensity 
curves of the Commission. Part II, Report on Proposed Rules 
Governing Standard Broadcast Stations and Standards of Good 
Engineering Practice, Docket No. 5072-A, Appendix XIV, p. 
26. On the basis of all the expert knowledge presented to the 
Commission, the Commission felt it would be unreasonable to 
recognize as an interfering signal, against which protection 
would be afforded under the Rules, a signal which is so unstable, 
erratic and uncertain. 

This was consistent with the Commission’s policy of afford¬ 
ing protection against only those types of interfering signals 
which it is reasonable and in the public interest to take cogni¬ 
zance of in assigning radio stations to the various frequencies. 
All stations emit signals which interfere with signals of other 
stations on the same and adjacent channels. However, if a 
system of allocation is to be used in which more than one 
station is assigned to a channel so that radio facilities may be 




distributed as widely as possible over the whole country, then 
interfering signals of certain types and magnitudes cannot be 
afforded recognition in the Rules and protection against such 
signals can not be afforded to other licensees. Thus, for exi- 
ample, the Commission’s Rules and Regulations do not protect 
a Class I station from adjacent channel nighttime skywave 
interference. Page 1 of the Standards of Good Engineering 
expressly states: “The secondary service area of a Class I sta¬ 
tion is not protected from adjacent channel interference.’;’ 
Again, the Commission has held that an existing licensee is 
not entitled to protection from “image” interference caused by 
the operation of another station. Inland Broadcasting Co\. 
( KBON ) (decided April 11, 1944). 

If the Commission had given recognition to daytime skywave 
signals as creating objectionable interference, this would hav^ 
required the revision of the Section 3.23 of the Commission’^ 
Rules, which describe the hours of operation of “daytime only’; 
stations. For the time when daytime skywave is of any conse+ 
quence at all is in the early hours of the morning and the late 
hours of the day, hours during which “daytime only” stations 
are now authorized to operate. The Commission in exercis¬ 
ing its statutory powers under Section 303 (f) of the Communi¬ 
cations Act, to make “regulations not inconsistent with law as 
it may deem necessary to prevent interference between staH 
tions,” did not find it reasonable to deprive the public of these 
listening hours because of a sporadic, erratic and unstably 
signal that might at times interfere slightly with the signal of 
stations on the same channel. As the Commission said in it^ 
opinion in the instant case: 

On some days in the periods immediately before and 
after sunrise and sunset, sky waves may be reflected into 
areas which on other days, in the same periods of time, 
receive no such signal. In this state of the radio art, 
therefore, it is virtually impossible and the Commission 
believes it would be unreasonable to define “daytime” 
operation in terms as unstable, erratic and uncertain as 
the conditions of radio wave propagation at sunrise and 
sunset (App. 43). 
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There is no doubt that this conclusion, reached after a long 
and full legislative hearing, is reasonable. Whether any 
change in this conclusion should be made is now the subject of 
a pending hearing of the same legislative character. (See pp. 
21-24 infra). Under these circumstances, and in view of the 
language of the Rules and their history, the Commission’s in¬ 
terpretation becomes of controlling weight. For the courts 
have consistently held that an interpretation of an admin¬ 
istrative body’s own rules by that body is of controlling weight 
unless it is plainly erroneous or inconsistent with the regula¬ 
tions. Bowles v. Seminole Rock and Sand Co., 325 U. S. 410; 
Superior Packing Co. v. Porter, 156 F. 2d 193 (C. C. A. 8); 
Mechanical Farm Equipment Distributors, Inc. v. Porter, 156 
F. 2d 296 (C. C. A. 9). In this case the Commission’s determi¬ 
nation that its Rules and Regulations do not afford protection 
against daytime skywave interference clearly was neither er¬ 
roneous nor inconsistent with the Rules; accordingly the 
principle of these cases is clearly applicable here. 

Nor is appellant’s contention (Br. pp. 27-28) sound that a 
different result is required by reason of the provisions of the 
North American Regional Broadcasting Agreement, 55 Stat. 
1005 et seq., Treaty Series 962. For this Treaty treats inter¬ 
ference from daytime skywave in exactly the same manner as 
the Comission’s Rules. Appendix II of the Treaty is almost 
identical with Table IV of the Commission’s Standards of Good 
Engineering. Skywave is expressly denoted by footnote “c” 
of that Appendix as an interfering signal only at night. The 
only propagation curve offered, Appendix V, is based upon sky- 
wave field intensity at the second hour after sunset, and as in 
the Commission’s Standards of Good Engineering, daytime sky- 
wave is nowhere mentioned. Accordingly, it cannot be argued 
that by the terms of this Treaty WCKY is entitled to protec¬ 
tion from daytime skywave interference that may be caused by 
the operation of WJMJ. In view of the fact that no objection¬ 
able interference will result within any normally protected con¬ 
tour of WCKY as defined by the Treaty, no change in WCKY’s 
classification as a I-B station was made, and the rights of the 
United States under the Treaty were certainly no more affected 
by the Commission’s decision than they are by the pres- 
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ent operation of numerous existing Class II stations on Class jl 
frequencies. 

Appellant raises one procedural point on this appeal: That 
the Commission acted erroneously in dismissing as moot appel¬ 
lant’s petition for intervention (App. Br. 3-4, 9-11). HoW- 
ever, appellant acquired no rights in a hearing that had been 
set by the Commission solely because Stanton’s application wajs 
mutually inconsistent with that of Allentown. Moreover, the 
action of the Commission in dismissing the petition to inter¬ 
vene as moot was taken by the Motions Commissioner, and 
review of that action by the full Commission could have been 
obtained by filing a petition for review within two days iji 
accordance with Section 1.256 (presently Section 1.745) of the 
Commission’s Rules and Regulations. But no such review was 
requested, and the contention that the Commission’s action iik 
dismissing its petition to intervene was improper was not raised 
before the Commission at any time. Moreover, appellant filed 
the pleading which under the circumstances at the time was 
appropriate and full consideration was given to appellant’s 
request for a hearing upon its petition for reconsideration and 
rehearing, filed under Section 1.387 (presently Section 1.390) 
of the Commission’s Rules (App. 26-34). Clearly even if the 
Commission was in error in refusing to consider appellant’s 
request for a hearing on its petition to intervene, appellant has 
not been prejudiced in any way since the Commission gave full 
consideration to the substantive contentions of appellant in 
passing on its petition for reconsideration. On these facts it| 
is clear that the procedural point now raised is neither timely 
nor meritorous. 

i 

I 

B. The action of the Commission in this case in no way constituted a: 
modification of the license of Station WCKY 

Since under the Commission’s Rules and Regulations, appel-i 
lant was not entitled to protection against daytime skywavei 
interference, and since the grant to Station WJMJ does noti 
result in injury to any other interest of Station WCKY entitledi 
to protection under these Rules, appellant’s contention (Br.j 
pp. 12-20) that its license has in substance been modified with¬ 
out the hearing required by Sections 303 (f) and 312 (b) of the| 
Communications Act is without merit. 
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Section 303 of the Act provides, in part: 

Except as otherwise provided in this Act, the Commis¬ 
sion from time to time, as public convenience, interest, 
or necessity requires, shall— 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequen¬ 
cies, authorized power, or in the times of operation of 
any station, shall not be made without the consent of 
the station licensee unless, after a public hearing, the 
Commission shall determine that such changes will pro¬ 
mote public convenience or interest or will serve public 
necessity, or the provisions of this Act will be more fully 
complied with; 

Section 312 (b) of the Act provides: 

(b) Any station license hereafter granted under the 
provisions of this Act or the construction permit re¬ 
quired hereby and hereafter issued, may be modified by 
the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the 
Commission such action will promote the public inter¬ 
est, convenience, and necessity, or the provisions of this 
Act or of any treaty ratified by the United States will 
be more fully complied with: Provided, however, That 
no such order of modification shall become final until 
the holder of such outstanding license or permit shall 
have been notified in writing of the proposed action and 
the grounds or reasons therefor and shall have been 
given reasonable opportunity to show cause why such 
an order of modification should not issue. 

It has been demonstrated that the interference which Station 
WCKY claims it will suffer by reason of the operation of 
Station WJMJ is not of a type against which it is entitled to 
protection under the Commission’s Rules. Accordingly, the 
grant to WJMJ without affording a hearing to WCKY was 
entirely consistent with the Commission’s Rules concerning 
the assignment of new radio stations. Under these circum- 


stances, the grant to WJMJ did not result in any change iii 
the power, frequency, or time of operation of WCKY or any 
other modification of its license, requiring a hearing pursuant. 
to Sections 303 (f) and 312 (b) of the Communications Act] 
The argument now made by appellant has been expressly re^ 
jected by the Commission in a similar case. In the case of 
Inland Broadcasting Co. (KBON) (decided April 11, 1944), it 
was alleged by an existing licensee that “image” interference 
would be caused by reason of the further operation of a stationj 
whose renewal application had been granted without hearing.! 
The Commission in its decision held that a licensee was not! 
entitled to protection under the Commission’s Rules and| 
Regulations against “image” interference caused by the opera¬ 
tion of another station. With respect to the necessity for a 
hearing under these circumstances, the Commission said: 

Petitioner’s allegations that the action of the Com-! 
mission of which it complains is contrary to the pro¬ 
visions of the Communications Act and the rules, regu-| 
lations, and standards promulgated pursuant thereto 
are, we think, without merit. The Communications 
Act of 1934, as amended, does not require notice and 
hearing to one claiming interference prior to action by 
the Commission where such interference is not recog- j 
nized by the rules and standards of the Commission. 

Nor does the case of Federal Communications Commission 
v. National Broadcasting Company, Inc. ( KOA ), 319 U. S.! 
239, affirming 76 App. D. C. 238, 132 F. 2d 545, which 
appellant relies on, require a hearing under the circum¬ 
stances of this case. In the KOA decision the Supreme 
Court held that under Sections 303 (f) and 312 (b) of the 
Communications Act, a Class I-A station operating on a 
clear channel was entitled to a hearing on an application of j 
another station for authority to operate nighttime on that chan¬ 
nel, since such duplicate nighttime operation was itself incon¬ 
sistent with the Commission’s Rules which the Court held to 
be incorporated in KOA’s license. These Rules classified the j 
frequency on which KOA was authorized to operate full time j 
as one on which only a single station is authorized to operate | 
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during nighttime hours, and the Court held that altering the 
Rules without following the required procedures deprived 
KOA of what had been assigned to it. It is thus evident that 
the KOA case is not at all authority for WCKY’s claim that it 
is entitled to a hearing prior to the grant of an application for 
daytime operation only on a clear channel, expressly contem¬ 
plated by the Commission’s Rules, which does not cause any 
objectionable interference, as defined by the Rules, to the day¬ 
time operation of the Class I-B station on the channel. In¬ 
deed, the KOA case establishes that WCKY is entitled only to 
protection against Commission action at variance with the 
existing Rules or action resulting in objectionable interference 
within the meaning of the Rules. Here the interference al¬ 
leged is not of the type against which protection is afforded by 
the Rules; it is thus clear that nothing in the KOA case re¬ 
quired that appellant be afforded a hearing on WJMJ’s 
application before the latter could properly be granted. 

Nor can the contention prevail that such a hearing is re¬ 
quired even though the interference alleged by WCKY is not 
of the type against which it is entitled to protection under the 
Rules. For, since it is the case that the signal of every station 
inevitably suffers some interference from the signals of other 
stations on the same and adjacent frequencies, some rules 
are necessary to determine what types of interference 
are of such an unsubstantial nature as to warrant their dis¬ 
regard by the Commission in passing upon radio license appli¬ 
cations. There are at present about 1,000 licensed standard 
broadcast stations and almost every new application for such 
a station raises the possibility of some interference to the signal 
of an existing station. If the possibility of the existence of 
any type of interference became the basis of the right to a 
hearing, nearly every application for a new radio station could 
in practice only be granted after hearing, although Section 
309 (a) of the Communications Act of 1934, clearly contem¬ 
plates that the Commission shall have authority to make grants 
without hearing in appropriate cases. To hold that a hearing 
is required in some, but not all cases in which interference not 
recognized by the Rules is alleged, would produce a formless 
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and indefinite standard and place a difficult burden on thej 
Commission and the courts in determining when an existing 
licensee is entitled to a hearing. Thus it is clear that sound 
administrative practice requires that the Commission be per- j 
mitted to act in cases such as this, where interference not 
recognized by the Rules is alleged, without a hearing where it 
is otherwise able to find that a grant consistent with existing 
Rules would be in the public interest. 

II. The Commission properly refused to consider revisions of! 
its Rules relating to daytime skywave interference in con¬ 
nection with proceedings on the application of WJMJ, 
especially in view of the fact that a legislative hearing 
dealing with this very matter is in progress 


Since under .existing Commission Rules WCKY is not! 
entitled to protection against daytime skywave interference 
which might be caused by the operation of WJMJ, affording j 
appellant the hearing it seeks would in effect make revision! 
of the Commission’s Rules and Regulations relating to daytime! 
skywave interference an issue in a licensing proceeding. But| 
any changes in the Commission’s Rules designed to accord 
recognition to daytime skywave signals as interfering signals! 
would affect not only WCKY and WJMJ but also at least 7fi! 
licensees and about 100 permittees of “daytime only” Class II 
stations. For the hours of operation of every existing “day-! 
time only” Class II station might be changed as the result of 
such revision of the Commission’s Rules. The complicated 
and extensive engineering data as well as important social and] 
economic problems connected with such a change in the Rules! 
could not appropriately be considered in a licensing proceeding 
relating to whether or not a grant of the application of WJMJ 
was in the public interest. This is especially true since all! 
existing “daytime only” Class II stations would have the right! 
to intervene and be heard on whether the Commission’s Rules) 
should afford protection against daytime skywave interference.! 
Under the decision in Federal Communications Commission v. 
National Broadcasting Company, Inc., ( KOA ), 319 U. S. 239,! 
it would be a violation of section 303 (f) of the Communica-j 
tions Act to change the existing Commission’s Rules relating td 
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daytime skywave interference without affording these “day¬ 
time only” Class II stations a hearing. Further, since such a 
change would constitute the adoption of a substantive regula¬ 
tion by the Commission, these licensees would also be entitled 
to the rights accorded to them by Section 4 of the Administra¬ 
tive Procedure Act, 60 Stat. 237, 238-9. Since many if not all 
of these interested persons would desire to be heard, clearly 
such a proposal to revise the Rules could only be appropriately 
considered in a legislative hearing and the Commission prop¬ 
erly refused to make it a subject of hearing in the proceedings 
on the application of WJMJ. Ward v. Federal Communica¬ 
tions Commission, 71 App. D. C. 166,108 F. 2d 486; Dr. George 
W. Young (WDGY ), 2 FCC 704 (1936). 

The refusal of the Commission to consider a request for 
revision of the Rules relating to daytime skywave interference 
in the WJMJ licensing proceeding was especially unobjection¬ 
able in view of the fact that a full scale legislative proceeding 
dealing with this very matter is now in progress. Actually a 
request for revision of the Rules could have been presented to 
the Commission by appellant at any time in the past under Sec¬ 
tion 1.702 of the Commission’s Rules and Regulations (for¬ 
merly Section 1.81). The Introduction to the Standards of 
Good Engineering expressly state that revisions would be made 
from time to time as engineering data are available so that the 
Standards may be kept current with new developments in the 
art. A legislative hearing (Docket No. 6741) is now actually 
in progress in which evidence concerning revisions of the Com¬ 
mission’s Rules relating to daytime skywave interference may 
be presented (App. 10-12). See also Petition of the Clear 
Channel Group (decided January 2, 1947). In its opinion in 
that case, the Commission pointed out: 

* # * the clear channel hearing includes an issue 
concerning possible revision of the rules and regulations 
governing the hours of operation of daytime stations 
on clear channels. Under this issue all relevant evi¬ 
dence can be introduced by * * * interested per¬ 
sons concerning daytime skywave interference and the 
desirability of revising Commission rules for operation 
of daytime stations. 
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Appellant is thus presently being afforded a legislative hearing 
on a revision of the Commission’s Rules relating to daytime; 
skywave interference. In that hearing all existing relevant | 
data, such as skywave measurements of Station WCKY, will be 
considered by the Commission. This hearing started on Jan-1 
uary 14, 1946, but appellant has not filed an appearance indi-! 
eating its intention to present any evidence. It is expected, 
however, that at least several more weeks of testimony will be 
presented and appellant still has an opportunity to present any j 
relevant evidence on the question of whether the Rules relating 
to daytime skywave interference should be revised at this time, j 

Nor is there any justifiable reason why the pendency of this | 
legislative hearing should suspend the Commission’s regular 
licensing functions so as to bar a grant to WJMJ. Recently 
the Commission has given careful consideration to a request 
by the Clear Channel Group that it withhold all future grants i 
of “daytime only” Class II stations on clear channels, until the j 
Clear Channel Hearing is completed. In its decision the Com¬ 
mission adverted to possible changes in the Commission’s Rules j 
relating to daytime skywave interference and determined that 
there was no justifiable reason to withhold future grants be- j 
cause a decision had not yet been reached on problems con- ; 
nected with daytime skywave interference. Petition of Clear 1 
Channel Group, supra. If at the completion of the Clear | 
Channel Hearing the Commission is able to determine that a 
change in these rules is warranted so as to afford licensees pro- I 
tection against daytime skywave interference, appropriate 
modification of the grant to WJMJ will be made so that WCKY 
will be given whatever protection the rules will afford it. The 
Commission in the Clear Channel Group decision expressly j 
stated, “Any grants that are made to daytime stations are 
subject to whatever changes in the rules may be made as a | 
result of the Clear Channel Hearing.” Petition of Clear \ 
Channel Group, supra. 

This decision is clearly in accordance with principles laid 
down in previous decisions of this Court involving similar ! 
situations. Pittsburgh Radio Supply House (WJAS) v. Fed¬ 
eral Communications Commission, 69 App. D. C. 22, 98 F. 2d 

303; Ward v. Federal Communications Commission, 71 App. ; 

i 
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D. C. 166, 108 F. 2d 486. In these cases, this Court has held 
that one who filed an application, the grant of which would re¬ 
quire a change in the existing Rules, has no appealable interest 
to complain of a grant of another application which is consis¬ 
tent with the Commission’s Rules. The opinion of this Court 
in the Pittsburgh Radio Supply House case is especially appro¬ 
priate because here too “no change [in the rules] has been made 
and while the question may be said to be still open, we have 
no reason to assume it will be changed and certainly no right 
to say that the Commission should suspend its functions pend¬ 
ing its determination of that question.” 69 App. D. C. 22, 25, 
98 F. 2d 303, 306. Clearly, in view of the fact that the Com¬ 
mission’s Rules do not presently take cognizance of that type of 
interfering signal and a legislative hearing is now pending to 
determine whether these rules should be revised, appellant’s 
contention that it has a right to be heard on the application of 
WJMJ on the ground that daytime skywave interference may 
cause interference to its groundwave signal is without merit. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 

Benedict P. Cottone, 

General Counsel. 

Harry M. Plotkin, 

Assistant General Counsel. 

Max Goldman, 

Paul Dobin, 

Counsel. 
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STATEMENT OF CASE. 

The intervenor, Patrick Joseph Stanton, adopts the 
statement of facts contained in the brief of appellee. 

STATUTE INVOLVED. 

The statute involved in this matter is the Communica¬ 
tions Act of 1934, as amended. The section of the Com- 
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munications Act of 1934, as amended, which is pertinent to 
this intervention is: 

Sec. 402(d) Within thirty days after the filing of 
said appeal any interested person may intervene and 
participate in the proceedings had upon said appeal by 
filing with the court a notice of intention to intervene 
and a verified statement showing the nature of the in¬ 
terest of such party, together with proof of service of 
true copies of said notice and statement, both upon ap¬ 
pellant and upon the Commission. Any person who 
would be aggrieved or whose interests would be ad¬ 
versely affected by a reversal or modification of the de¬ 
cision of the Commission complained of shall be consid¬ 
ered an interested party. 


SU] 


[ARY OP ARGUMENT. 


1 . 

The appellant’s contention that the Commission acted ar¬ 
bitrarily and capriciously in denying its petition to inter¬ 
vene is untenable since such action was taken at the sug¬ 
gestion of counsel for appellant. Moreover, appellant never 
availed itself of the opportunity to take exception to such 
ruling or to file a petition for review thereof by a quorum of 
the Commission. 

The application of the intervenor, Patrick Joseph Stan¬ 
ton, was originally designated for hearing because it was 
mutually exclusive with another application for a broadcast 
station at Allentown, Pennsylvania. Under the Commis¬ 
sion’s normal procedure of naming as parties to any hear¬ 
ing a licensee who would suffer electrical interference with¬ 
in its normally protected contour and a licensee whose 
license would have to be modified or revoked or whose ap¬ 
plication for renewal of license would have to be denied if 
the application in question were granted, since appellant 
was not made a party to such hearing it is apparent that 
no interference to the appellant was recognized from the 
inception by the Commission. 
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2 . 

The Federal Communications Commission’s Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations do not recognize daytime skywave interfer¬ 
ence because scientific studies have proven such type of 
interferring signal to be uncertain, erratic and unstable. 
Such action was taken by the Commission after a long legis¬ 
lative hearing involving consideration of the matter. There 
is now before the Commission another legislative hearing 
(Docket No. 6741) considering the subject, among other 
things, of affording protection against daytime skywave in¬ 
terference, and although appellant might seek to partic¬ 
ipate therein it has not done so. Neither has appellant 
sought to have changed the Rules and Standards of the 
Commission as is provided for therein. The granting of 
the Stanton application involves a licensing procedure and 
is not an appropriate proceeding to be converted into a 
legislative hearing, particularly as appellant has had the 
opportunity to present its contentions to the Commission 
by other appropriate means and has not done so. 

3. 

The intervenor is entitled to rely upon the clear and un¬ 
ambiguous Rules and Regulations of the Commission to¬ 
gether with the Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations in not recognizing 
daytime skywave interference. Upon such reliance Stanton 
has expended a considerable amount of time and money in 
connection with his proposed station. Therefore, he would 
suffer extreme personal hardship by any action hindering 
or delaying the construction of his proposed station in ac¬ 
cordance with the construction permit issued by the Federal 
Communications Commission therefor. 
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ARGUMENT. 

I. The Commission was not arbitrary and capricious in 
denying appellant’s petition to intervene. 

The application of the intervenor, Patrick Joseph Stan¬ 
ton, was designated for hearing by the Federal Communica¬ 
tions Commission on March 27, 1946, not because of any 
electrical interference resulting to the operation of Station 
WCKY, Cincinnati, Ohio, but because such application was 
mutually exclusive with the application of Allentown 
Broadcasting Company requesting a construction permit 
for a new standard broadcast station to operate on the 1540 
kilocycle frequency with power of 1 kilowatt, daytime hours 
of operation only, at Allentown, Pennsylvania. When this 
conflict was subsequently removed by amendment of Allen¬ 
town Broadcasting Company’s application to request 
another frequency, the Federal Communications Commis¬ 
sion found there was no further reason for retaining the 
Stanton application on the hearing docket and, accordingly, 
it was removed and granted on May 10, 1946. 

The Commission’s procedure when a case is designated 
for hearing under Section 1.384 (presently Section 1.387) 
of its Rules and Regulations is to name on its own motion 
as parties to the hearing any existing licensee who, if the 
application were granted, would suffer electrical interfer¬ 
ence within its normally protected contour as prescribed by 
the Commission’s Rules and Regulations, and any existing 
licensee whose license or construction permit would have 
to be modified or revoked or whose application for renewal 
of license would have to be denied if the application in ques¬ 
tion were granted. Since the Commission is most careful 
in making such licensees a party to any hearing wherein 
electrical interference would be involved and appellant was 
not named as a party when the Stanton application was 
originally designated for hearing, it is apparent that the 
Commission from the very inception did not consider that 
electrical interference would result to appellant’s station. 



5 


The appellant raises the procedural point that the Com¬ 
mission acted erroneously in dismissing as moot the appel¬ 
lant’s petition to intervene (App. Br. 3-4, 9-11). The Com¬ 
mission took such action by the Motions Commissioner on 
May 23, 1946. However, appellant does not mention in its 
brief or in any of the pleadings that when this matter was 
called at the motions docket on May 23, 1946, counsel for 
appellant suggested to the Motions Commissioner that as 
the Stanton application had been granted three days prior 
to the filing of such petition for leave to intervene , the mat¬ 
ter presumably was moot and should be dismissed. Since 
no stenographic report is kept of the proceedings at the 
Commission’s motions docket, and notation thereof was 
not made in the Order dismissing such petition, the fact 
that this petition to intervene was dismissed at the sug¬ 
gestion of counsel for appellant appears herein for the first 
time, and as a result of the recollection of intervenor’s 
counsel who was present at motions docket when such ac¬ 
tion occurred. 

Moreover, appellant if dissatisfied with the action of the 
Motions Commissioner could have taken exception thereto 
or have filed a petition for review of such ruling by a 
quorum of the Commission under the provisions of Section 
1.256 (presently Section 1.745) of the Commission’s Rules 
and Regulations, which section reads as follows: 

§ 1.256 Adverse ruling; exceptions.—Where a ruling 
on any petition, motion, or other matter is adverse to 
an interested party said interested party may except 
thereto, and when the matter comes on for the hearing 
of the evidence, he shall state into the record at such 
hearing that he reserves an exception to the ruling 
made by the presiding officer of the motions docket and 
request that such exception be noted and carried for¬ 
ward in the record. In the event such interested party 
fails to note his exception taken at the time ruling was 
made by the presiding officer of the motions docket, 
such exception shall be considered waived. Within 2 
days from the date of any ruling on any petition, mo¬ 
tion or other matter by the presiding officer of the mo- 
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tions docket, any interested party may petition for a 
review of such ruling by a quorum of the Commission. 
Such petition for review shall not be essential for the 
preservation of any exception taken. 

No exception was taken by appellant to the Motions Com¬ 
missioner’s ruling dismissing as moot its petition to inter¬ 
vene, and no review of such ruling by a quorum of the Com¬ 
mission was requested by appellant. 

Therefore, it is apparent that the appellant’s contention 
at this time that the Commission acted arbitrarily and ca¬ 
priciously in dismissing as moot its petition for leave to 
intervene is untenable, and is inconsistent with the pre¬ 
vious action of counsel for appellant suggesting such dis¬ 
position of the matter. 

II. Appellant’s contentions concerning interference should 
be considered in a legislative proceeding. 

The Federal Communications Commission’s Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations (hereinafter cited as Standards of Good En¬ 
gineering Practice) do not recognize or afford protection 
against daytime skywave interference. The reason for not 
affording protection against such daytime skywave inter¬ 
ference, as the Commission has set forth in many instances, 
is that experience has shown it impractical to include the 
erra-tic, unstable and uncertain conditions which occur be¬ 
tween sunrise and one hour thereafter as well as one hour 
before sunset until sunset when considering average day¬ 
time propagation conditions. Likewise, experience has 
shown it impractical to consider the freaks of transmission 
which occur between one hour before sunrise and sunrise 
as well as the period between sunset and one hour after sun¬ 
set in determining average nighttime transmission condi¬ 
tions. To include such conditions would necessitate in¬ 
dividual considerations and standards by the Commission 
as between broadcast stations in each particular allocation 
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and would result in an unreasonable administrative burden 
on the Commission. 

What appellant seeks in effect is to have changed the 
standards of allocation, and it is submitted that such rule-1 
making functions of the Commission wherein there are con- j 
sidered proposed changes to the standards which affect all j 
stations similarly classified, should be exercised in a pro-j 
ceeding pursuant to the applicable provisions of existing ! 
law and not in a licensing proceeding concerned with the 
granting of an application. There has already been held a j 
long legislative hearing involving consideration of affording j 
licensees protection against daytime skywave interference, | 
and the determination was made that it was not reasonable 
to take cognizance of such interferring signals as scientific ! 
studies, made over a long period of time, indicate that any 
daytime skywave signals are of very low intensity as well j 
as uncertain in occurrence and duration. 

From time to time the Commission holds allocation hear¬ 
ings wherein changes in the Standards of Good Engineer- j 
ing Practice are considered and all interested parties have 
an opportunity to present their studies and contentions | 
concerning these proposed changes. In fact, there is now 
pending before the Commission a legislative hearing (Doc- \ 
ket No. 6741; In the Matter of Clear Channel Broadcasting 
in the Standard Broadcast Band) which has been in prog- j 
ress for more than a year dealing with the subject, among 
other things, of affording protection against daytime sky- | 
wave interference. Appellant could have sought to become 
a participant in such legislative hearing during this period | 
of time but has not done so, and, in fact, as it is estimated j 
such hearing will continue for several more weeks, it is still | 
possible for appellant to request permission to become a j 
party thereto. Also, under Section 1.81 (presently Section I 
1.702) of the Commission’s Rules and Regulations, appel- j 
lant could have petitioned for change of any rule or regu¬ 
lation, showing the desired change in the rules and regula- j 
tions, and setting forth the reasons in support thereof. Al- | 


l 
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though appellant could have sought such change of the 
Commission’s standards so as to afford protection against 
daytime skywave interference since appellant was first 
granted a license on March 29, 1941 to operate a broadcast 
station on the 1530 kilocycle frequency at Cincinnati, Ohio, 
it has not seen fit to do so. 

Accordingly, it is submitted that the granting of the 
Stanton application, which involved a licensing procedure 
and a determiniation of whether the grant was in the pub¬ 
lic interest, is not an appropriate proceeding to be con¬ 
verted into a legislative hearing, and that appellant has not 
taken advantage of the constant opportunity available to 
present its contentions to the Commission in appropriate 
form and under established procedure. 

III. Applicants are entitled to rely upon the Commission’s 
rules and regulations and standards of good engineer¬ 
ing practice. 

The Courts have held so consistently that interpretation 
of an administrative body’s own rulings is of controlling 
weight unless plainly erroneous or inconsistent, that it 
would be needless to supply at this time a long list of cita¬ 
tions in support of such statement. For this reason the 
citations set forth in appellee’s brief of Bowles v. Seminole 
Bock and Sand Co., 325 U. S. 410; Superior Packing Co. v. 
Porter, 156 F. 2d 193 (C. C. A. 8); Mechanical Farm Equip¬ 
ment Distributors, Inc. v. Porter, 156 F. 2d 296 (C. C. A. 9), 
are believed to suffice for this purpose. This is certainly as 
it should be for who can interpret the rules and regulations 
of an administrative body better than that administrative 
body which deals constantly with such regulations. It 
follows then that the public, when concerned with the rules 
and regulations of an administrative body, are entitled to 
rely upon them when such regulations are plain and unam¬ 
biguous. In reliance upon the Commission’s Rules and 
Standards of Good Engineering Practice that daytime sky- 
wave interference is not recognized thereby, intervenor sub- 
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mitted an application to the Federal Communications Comi 
mission on January 21,1946 requesting the facilities in ques^ 
tion. The Federal Communications Commission was with-l 
in its province as authorized by Section 309(a) of the Com^ 
munications Act of 1934, as amended, to approve the Stan-j 
ton application for a radio station without a hearing sincej 
it was determined that such grant would serve the public 
interest, convenience or necessity. 

Stanton, in good faith and with reliance upon the Com-! 
mission’s Rules and Standards of Good Engineering Prac-j 
tice, as well as upon its Decision in this matter, has ex¬ 
pended considerable time and money, and has altered his; 
business plans to a material extent in connection with the 
proposed station. It is submitted, therefore, that the inter- j 
venor is entitled to rely upon the Commission’s published 
Rules and Standards and upon its Decision herein so that j 
it would be unfair and inequitable at this time that there be | 
any requirement which would hinder or delay his proceed- j 
ing with the construction of his proposed station in accord- j 
ance with the construction permit issued by the Commission j 
therefor in accordance with the rules. 

I 

CONCLUSION. ! 

For the foregoing reasons, intervenor respectfully prays j 
this Court to affirm the Commission’s Decision and Orders, j 
and to dismiss this appeal. 

Respectfully submitted, 

Geo. 0. Sutton, 

John H. Midlen, 

William Thomson, 

1030 National Press Building, 
Washington 4, D. C. 

Attorneys for Intervenor, 
Patrick Joseph Stanton. 


March 1, 1947. 
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APPENDIX. 

A-ll Filed Dec 31 1946 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 9434 

L. B. Wilson, Inc., Appellant , 


v. 

Federal Communications Commission, Appellee. 

Notice of Intention to Intervene 

Comes now Patrick Joseph Stanton and pursuant to Sec¬ 
tion 402(d) of the Communications Act of 1934, as 
amended, gives notice of his intention to intervene and par¬ 
ticipate in the proceedings in the above-entitled cause for 
the reasons set forth below in the Statement of Intervenor’s 
Interest: 


Statement of Intervenor’s Interest. 

Intervenor is interested in this proceeding, and he would 
be aggrieved and his interests adversely affected by a re¬ 
versal of the decision of the Federal Communications Com¬ 
mission, appealed from herein, for the following reasons: 

1. Patrick Joseph Stanton filed with the Federal Com¬ 
munications Commission on January 21, 1946, an applica¬ 
tion for a construction permit to erect a new standard 
broadcast station at Philadelphia, Pennsylvania, to operate 
on the frequency of 1530 kilocycles with power of 10,000 
watts, daytime hours of operation only. By definition un¬ 
der the Commission’s Rules (Sections 3.6 and 3.23 (c)) the 
term ‘‘daytime” means that period of time between the 
hours of average monthly local sunrise and average 
monthly local sunset. On May 10, 1946, the Commission, 
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feeling that a grant of this application would serve the 
public interest, convenience and necessity, removed the sai^ 
application from the hearing docket and granted the samb 
subject to the condition that the applicant within 60 day|s 
from the date of such action would file an application for 
modification of construction permit with the Commission 
specifying a transmitter site and antenna system 
A-12 meeting the requirements of the Commission’s 
Standards of Good Engineering Practice. Such apf 
plication for modification of construction permit was filecj 
with the Commission on July 8, 1946, and the Commission^ 
by the Secretary, granted this application on November 20| 
1946. ! 

2. Appellant is the licensee of Station WCKY which op-i 
erates on the 1530 kilocycle frequency with power of 50 
kilowatts, unlimited time, at Cincinnati, Ohio. On May 29,j 
1946, the appellant filed a petition with the Federal Com-j 
munications Commission requesting that it reconsider! 
and/or rehear and set aside its Order of May 10, 1946} 
granting the application of Patrick Joseph Stanton, and! 
designate said application for hearing and make appellant! 
a party to said hearing or authorize it to intervene and par-! 
ticipate fully therein. On June 7, 1946, Patrick Joseph 
Stanton filed with the Federal Communications Commis-| 
sion an answer to the foregoing petition for reconsideration j 
and rehearing requesting that such petition be denied and j 
that the Commission proceed forthwith to issue the con- j 
struction permit in accordance with the grant to him on j 
May 10, 1946. It was pointed out in such answer to the j 
Petition for Reconsideration and Rehearing that erratic j 
and almost unpredictable conditions apply to the so-called ! 
sunrise and sunset periods, and, therefore, in determining 
what consideration should be given to radio propagation 
during these periods the Commission from the outset has ! 
disregarded such periods in making allocations for daytime i 
stations as in the instant case. 
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3. The Federal Communications Commission on Novem¬ 
ber 14, 1946, denied the petition of appellant for reconsid¬ 
eration and rehearing and set forth in pertinent part in its 

Decision and Order thereon that. 

A-13 “The Commission’s Rules relating to protection 

of daytime contours of Class I-B stations [appel¬ 
lant’s station is a Class I-B station] do not take cognizance 
of nor afford protection against skywave interference for 
the reason that such waves are not reflected effectively back 
to earth during the day. The skywave curves which are a 
part of the Commission’s Standards are based upon exten¬ 
sive measurements of skywave signals produced by broad¬ 
casting stations under varying conditions and at various 
seasons of the year. In 1935, at the time these measure¬ 
ments were taken and other scientific studies made, they in¬ 
dicated that such skywave signals as there were, were of 
very low order, and hence were considered of so little im¬ 
portance that the Standards of the Commission took no 
cognizance of daytime skywave propagation at broadcast 
frequencies. The periods of diurnal change are, however, 
very uncertain and erratic in their effect on radio wave 
propagation. On some days in the periods immediately be¬ 
fore and after sunrise and sunset, skywaves may be re¬ 
flected into areas which on other days, in the same periods 
of time, receive no such signal. In this state of the radio 
art, therefore, it is virtually impossible and the Commission 
believes it would be unreasonable to define ‘daytime’ op¬ 
eration in terms as unstable, erratic and uncertain as the 
conditions of radio wave propagation at sunrise and sun¬ 
set.” 

Accordingly, it is seen that the factual question of elec¬ 
trical interference, which is the only point at issue in this 
matter, has been considered and passed on by the Federal 
Communications Commission. 

4. Appellant took an appeal to this Court on December 2, 
1946, and on December 4, 1946 filed with the Commission a 
Petition for Interim Relief pursuant to the provisions of 
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Section 10 (d) of the Administrative Procedure Act, ap¬ 
proved June 11, 1946, requesting that the Commission re¬ 
call or set aside the action of November 20, 1946 granting! 
without hearing the above described application for modi- j 
fication of construction permit, recall, set aside or issue a | 
stay order upon any construction permit or modification 
thereof which has been issued to Patrick Joseph Stanton, 
and stay all action upon any and all matters relating to the 
above-described proposal of Patrick Joseph Stanton to j 
construct a new standard broadcast station at Phila- j 
A-14 delphia, Pennsylvania, pending determination of the j 
above-described appeal. The Commission has not 
announced its action, if any, on such Petition for Interim j 
Relief at the time of filing this Notice of Intention to Inter¬ 
vene. 

5. A reversal and setting aside of the Orders of the Fed- i 
eral Communications Commission of May 10, 1946, Novem¬ 
ber 14, 1946, and November 20, 1946, as above described, j 
would deprive this intervenor of his invaluable right to con- I 
struct the said broadcast station, and to give to the City of ] 
Philadelphia, Pennsylvania, the additional broadcasting 
service which the Federal Communications Commission j 
found by the aforesaid Orders to be in the public interest, ] 

convenience, and necessity. j 

! 

Respectfully submitted, 

Patrick Joseph Stanton 

December 31,1946. 
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